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ADVERSE  ACTIONS 


BENJAMIN  BELTON  V.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  AT075209171) 

Appellant  was  removed  from  his 
position  of  forklift  operator  effective 
December  14,  1979,  for  excessive 
unauthorized  absence,  and  his  appeal  was 
dismissed  for  failure  to  prosecute.  In 
his  petition  for  review,  appellant 
contends  that  he  was  prevented  from 
pursuing  his  appeal  because:  (1)  he  was 

in  a correctional  institution  from  July 
30,  1979,  to  February  1,  1980;  (2)  he 

is  functionally  illiterate;  (3)  he  did 
not  receive  and  therefore  could  not 
respond  to  several  pieces  of 
correspondence  from  the  Board;  and  (4) 
he  was  unaware  of  the  status  of  his 
appeal  until  he  received  the  initial 
decision. 

In  addition,  the  Board  noted  that  all 
Board  correspondence  was  sent  to  an 
incorrect  address,  and  this  was 
sufficient  to  explain  any  delay. 
Accordingly,  the  petition  for  review  was 
granted,  and  the  initial  decision  was 
remanded  to  the  field  office  for  a 
hearing. 

ALVIN  B.  BONNER  v.  U.S.  POSTAL  SERVICE 
(Docket  No.  SF075299029) 

Appellant  was  removed  from  his  posi- 
tion for  failure  to  follow  instructions, 
drinking  alcoholic  beverages  on  duty, 
and  being  on  duty  under  the  influence  of 
alcohol.  Appellant  raised  his 
alcoholism  as  a defense,  asserting  that 
the  agency  should  have  afforded  him  an 
opportunity  for  rehabilitation. 

Appellant's  petition  for  review  also 
questioned  the  presiding  official's  in- 


terpretation of  42  U.S.C.  4561,  which 
mandates  the  establishment  of  alcoholic 
rehabilitation  programs  and  of 
39  U.S.C.  410  which  exempts  the  Postal 
Service  from  mandates  of  certain  Federal 
statutes.  The  presiding  official  found 
that  the  agency  had  given  appellant  an 
opportunity  for  rehabilitation,  which 
proved  to  be  of  no  avail,  and,  that 
although  not  obligated  under  Federal 
statute,  the  Postal  Service  had 
established  its  own  program  for 
alcoholic  rehabilitation. 

The  Board  found  no  error  in  the  pre- 
siding official's  interpretation  of 
these  regulations;  however,  the  Board 
noted  that  the  presiding  official  failed 
to  make  a specific  finding  that  the  re- 
moval was  for  the  efficiency  of  the 
service.  Even  though  appellant  did  not 
raise  this  issue,  the  petition  for  re- 
view was  granted  to  allow  the  Board  to 
make  such  a finding  and  modify  the  ini- 
tial decision  accordingly. 

The  Board  found  that  the  removal  was 
for  such  cause  as  would  promote  the 
efficiency  of  the  service,  therefore, 
the  initial  decision  was  affirmed  as 
modified  above. 

NEMOURS  T.  BOURG  v.  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT  (Docket 
No.  DC075299050) 

The  agency  and  the  Office  of  Personnel 
Management  (0PM)  petitioned  for  review 
of  the  award  of  attorney  fees  by  the 
D.C.  Field  Office  in  this  appeal.  In  the 
initial  decision,  the  presiding  official 
reversed  the  agency's  demotion  of 
appellant,  finding  that  the  agency 
failed  to  follow  a mandatory  internal 
rule  of  requiring  a supervisor  to 
attempt  to  improve  an  employee's 
performance  and  then  to  attempt 
reassignment  to  a comparable  position 


prior  to  recommending  dismissal.  The 
presiding  official  awarded  attorney  fees 
in  an  addendum  decision,  concluding  that 
attorney  fees  were  warranted  in  the 
interest  of  justice  since  appellant's 
rights  were  violated  by  the  agency's 
violation  of  the  clear  mandate  of  its 
regulations.  Both  the  agency  and  0PM 
have  asserted  that  the  award  of  attorney 
fees  was  erroneously  made. 

The  Board  reversed  the  addendum 
decision  awarding  attorney  fees  finding 
that:  (1)  the  presiding  official's 
finding  lacked  an  adequate  analysis  of 
the  requirements  for  such  an  award,  and 
(2)  the  presiding  official's  conclusion 
that  the  agency's  procedural  error 
warranted  an  award  of  fees  is  contrary 
to  the  Board's  determination  that  such  a 
conclusion  must  be  based  on  more  than 
"harmful"  procedural  error,  otherwise, 
the  "interest  of  justice"  standard  would 
be  read  out  of  the  statute  vv^enever  the 
employee  satisfied  the  "prevailing 
party"  requirement  by  prevailing  on 
grounds  of  the  agency's  procedural 
error. 

OSCAR  L.  BOWERS  v.  U.S.  POSTAL  SERVICE 
(Docket  No.  AT075209258) 

Appellant  was  removed  from  his 
position  for  reporting  to  work  in  a con- 
dition unsuitable  to  perform  his  duties 
and  for  failure  to  meet  the  attendance 
requirements  of  his  position.  The 
presiding  official  affirmed  the  agency's 
action  since  the  agency  had  met  its 
burden  of  proof  by  producing  five 
witnesses  who  testified  that  appellant 
was  intoxicated. 

Appellant  alleged  in  his  petition  for 
review  that  an  abortive  attempt  was  made 
by  the  agency  representative  to  secure 
an  additional  witness  through  intimi- 
dation. Appellant's  representative 
secured  an  affidavit  from  the  witness 
and  appellant  contended  that  this 
affidavit  reflected  on  the  credibility 
of  all  of  the  agency  witnesses.  The 
presiding  official  declined  to  accept  or 
consider  this  new  evidence. 

The  Board  found  that  the  failure  of 
the  presiding  official  to  consider  this 
evidence  and  its  impact  on  the  credi- 


bility of  the  agency  witnesses  was  in 
error.  The  Board  granted  the  petition 
for  review,  reversed  the  initial 
decision  and  remanded  the  case  to  the 
Field  Office. 

JERRY  L.  CAHILL  v.  DEPARTMENT  OF 
AGRICULTURE  (Docket  No.  DE075209023) 

Appellant  was  notified  that  he  would 
be  reassigned  from  his  position  as 
Assistant  County  Supervisor  in  Sturgis, 
South  Dakota,  to  the  position  of  County 
Supervisor  at  Martin,  South  Dakota, and 
requested  and  received  an  informal 
hearing  on  his  transfer  grievance.  Upon 
reporting  to  work  at  the  new  location  on 
the  day  following  the  hearing,  he  was 
asked  to  leave  and  was  neither  given  an 
explanation  nor  was  he  allowed  to 
contact  the  state  office  for 
clarification.  Appellant  was  placed  on 
leave  without  pay  (LWOP)  for  the 
remainder  of  the  day,  and  resigned  under 
protest  the  following  day.  After 
accepting  his  resignation,  the  agency 
notified  appellant  that  it  erred  in 
placing  him  in  LWOP  status  and  he  was  to 
be  considerd  absent  without  leave  (AWOL) 
for  the  period  of  time  in  question. 
Appellant  attempted  but  was  unable  to 
withdraw  his  resignation,  with  the 
agency  maintaining  that  the  resignation 
had  already  become  effective. 

The  presiding  official  dismissed 
appellant's  appeal  for  lack  of 
jurisdiction  finding  that  the 
resignation  was  voluntary. 

The  Board  noted  that  since  an 
involuntary  resignation  is  tantamount  to 
removal,  a non-frivolous  allegation  of 
the  involuntariness  of  a resignation 
warrants  a hearing  on  that  issue.  The 
Board  found  that  it  was  erroneous  for 
the  presiding  official  to  decide  the 
issue  of  voluntariness  without  affording 
petitioner  a hearing  on  that  issue. 
Accordingly , the  Board  granted  the 
petition  for  review,  reversed  the 
initial  decision  and  remanded  the  case 
to  the  field  office  for  a hearing  on  the 
issue  of  the  voluntariness  of 
appellant's  resignation. 
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FREDERICK  M.  CLARK  V.  DEPARTMENT  OF 
THE  NAVY  (Docket  No.  BN075209012) 

Appellant  was  removed  from  his  posi- 
tion  effective  July  13,  1979. 

Appellant's  representative  requested 
that  the  Board  waive  the  time  limit  for 
filing  a petition  for  appeal  until  20 
days  after  appellant's  receipt  of  an 
arbitrator's  decision  determining 
whether  the  agency's  removal  action  was 
arbitrable  through  a negotiated 
grievance  procedure  between  the  agency 
and  appellant's  union.  The  field  office 
informed  the  representative  that  an 
extension  was  inadvisable  as  the  issue 
of  grievability  of  the  removal  could  not 
be  resolved  expeditiously  if  it  was 
submitted  to  arbitration.  Appellant 
then  filed  a timely  appeal. 

The  presiding  official,  in  the  initial 
decision,  found  that  the  agency's 
charges  were  supported  by  a prepon- 
derance of  the  evidence  and  that 
appellant's  removal  would  promote  the 
efficiency  of  the  service.  In 
appellant's  petition  for  review,  he 
asserted  that  the  field  office  erred  in 
denying  his  request  for  an  extension  of 
time.  The  agency  asserted  in  its 
response  that  appellant  had  the  right  to 
attempt  to  arbitrate  or  to  appeal  but 
not  both. 

Since  it  is  the  policy  of  the  Board  to 
assure  that  cases  are  processed  in  an- 
expeditious  manner,  the  Board  found  that 
the  presiding  official  properly  deter- 
mined that  appellant  did  not  show  good 
cause  for  waiving,  for  an  indeterminate 
period,  the  time  for  filing  a petition 
for  appeal.  Accordingly,  the  petition 
for  review  was  denied. 

CHARLES  J.  DARRAH  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  PH075209041) 

Appellant  was  removed  from  his 
position  for  failure  to  be  present  on 
the  job  site  at  the  beginning  of  the 
shift  and  disrespectful  conduct  to  a 
supervisor  after  having  been  disciplined 
previously  for  such  conduct. 


The  presiding  official  dismissed  ap- 
pellant's petition,  which  was  filed  49 
days  after  his  removal,  as  being  un- 
timely filed.  Appellant  alleged  that  he 
was  under  medication  for  severe  anxiety 
during  the  time  in  question  as  the 
reason  for  late  filing  of  his  petition. 
The  presiding  official  found  appellant's 
reasons  lacking  in  good  cause  and 
dismissed  the  appeal. 

The  Board  found  that  the  circumstance 
regarding  appellant's  mental  state 
represented  good  cause  for  extension  of 
the  time  limit.  The  Board  granted  the 
petition  for  review,  vacated  the  initial 
decision  and  remanded  the  appeal  to  the 
field  office. 

DANIEL  DAVIES  V.  DEPARTMENT  OF  THE  NAVY 
(Docket  No.  SF075209070) 

Appellant  was  removed  from  his 
position  for  failure  to  meet  a condition 
of  employment,  specifically,  his  failure 
of  two  courses  of  instruction  in  the 
same  year.  The  presiding  official  found 
that  appellant  had  failed  to  meet  a 
condition  of  employment,  and  also  found 
that  appellant's  contentions  of  harmful 
error  were  irrelevant.  In  his  petition 
for  review,  appellant  argued  that  the 
decision  of  the  presiding  official  was 
based  on  an  erroneous  interpretation  of 
statute  or  regulation. 

The  question  to  be  resolved  was 
whether  appellant  was  offered  remedial 
help  as  required  by  procedures 
established  by  the  Department  of  the 
Navy's  Apprentice  Program,  in  which 
appellant  was  enrolled,  and  v\diether  such 
remedial  help  vyould  likely  have  affected 
appellant's  peformance  in  the  courses. 
The  Board  noted  that  the  record 
reflected  genuine  controversy  as  to 
whether  any  study  opportunities  were 
offered  to  appellant  or,  if  such 
opportunities  were  offered,  v\^ether  they 
were  declined  by  appellant. 

The  Board  granted  the  petition  for 
review,  reopened  the  case,  reversed  the 
initial  decision,  and  remanded  the  case 
to  the  presiding  official  for  further 
proceedings. 
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JOHN  M,  DOLES  V.  U.S.  POSTAL  SERVICE 
(Docket  No.  DC075209119) 

Appellant  filed  a petition  for  review 
of  the  initial  decision,  alleging  that 
the  presiding  official  abused  his 
discretion  in  refusing  to  grant  a 
continuance  at  the  start  of  the  hearing. 
Appellant  also  alleged  that  he 
discovered  new  and  material  evidence 
that  was  not  available  when  the  record 
was  closed. 

The  Board  found  that  the  presiding 
official  properly  denied  appellant's 
request  for  a continuance  since  ap- 
pellant had  already  been  granted  one 
continuance  due  to  the  illness  of  his 
designated  representative.  The  Board 
found  that  appellant  knew  at  the  time  of 
the  granting  of  the  first  continuance 
that  he  would  have  to  find  another  rep- 
resentative and  even  though  more  than 
one  month  had  elapsed,  appellant  ap- 
parently had  made  no  effort  to  obtain 
another  representative. 

The  Board  also  found  that  appellant's 
new  evidence,  affidavits  from  three 
coworkers,  had  been  part  of  the  agency 
record  transmitted  to  the  Board,  with  a 
copy  to  appellant,  and  could  not  be 
considered  to  be  new  evidence. 
Furthermore,  since  the  statements  by  the 
affiants  did  not  corroborate  appellant's 
version  of  the  incident,  even  presuming 
that  the  presiding  official  failed  to 
consider  these  affidavits,  the 
preponderance  of  the  evidence  supported 
the  charges  as  stated  in  the  notice  of 
removal. 

The  Board  found  that  the  petition  did 
not  meet  the  criteria  for  review  and 
denied  the  petition. 

CHARLES  0.  DONALDSON,  JR.  V.  U.S. 
POSTAL  SERVICE  (Docket  No.  SF075299061) 

Appellant  was  dismissed  from  the 
position  of  distribution  clerk  for 
failure  of  a routine  examination 
measuring  knowledge  of  a distribution 
scheme  for  which  he  was  responsible. 


Appellant  opposed  his  removal  on  the 
grounds  that  his  memory  and  concen- 
tration lapses  as  a result  of  his 
compensable  injury  were  only  temporary, 
as  evidenced  by  his  medical  reports. 

In  the  initial  decision,  the  presiding 
official  affirmed  the  agency's  removal 
action,  finding  that  the  charges  were 
supported  by  a preponderance  of  the 
evidence  and  that  appellant's  removal 
promoted  the  efficiency  of  the  service. 

In  his  petition  for  review,  appellant 
charged  that  the  presiding  official 
erroneously  interpreted  5 U.S.C.  8151  in 
denying  him  full  restoration  upon 
recovery  from  a compensable  work-related 
injury. 

The  Board  granted  the  petition  for 
review,  but  found  that  the  record  was 
not  developed  to  the  point  v\^ere  a final 
disposition  could  be  made,  stating  that 
the  presiding  official  treated  the  case 
as  a simple  removal  action  v^ich  it  was 
not.  The  initial  decision  was  vacated 
and  the  appeal  was  remanded  to  the  field 
office. 

RONALD  G.  ELSE  V.  U.S.  DEPARTMENT  OF 
JUSTICE  (Docket  No.  DA075299018) 

Appellant  was  reassigned  from  his 
position  of  Personnel  Management 
Specialist  to  a comparable  position  at  a 
new  geographic  location  v^ich  he  refused 
to  accept.  Upon  his  refusal  to  accept 
the  reassignment  and  for  absence  without 
leave  from  the  new  position,  he  was 
removed  from  the  Federal  service.  At  a 
hearing  on  appeal,  the  presiding 
official  found  that  appellant's 
procedural  rights  had  not  been  violated 
and  that  both  the  reassignment  and 
removal  were  taken  for  the  efficiency  of 
the  service. 

Appellant  alleged:  (1)  a violation  of 
his  30-day  notice  period;  (2)  a 
violation  of  his  right  to  be  retained  in 
an  active  duty  status  during  the  notice 
period;  (3)  that  the  penalty  of  removal 
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was  too  harsh;  and  (4)  that  the  removal 
was  not  taken  to  promote  the  efficiency 
of  the  service. 

The  presiding  official  found:  (1) 
that  appellant  had  32  days'  advance 
notice  of  his  removal;  (2)  that  appel- 
lant had  been  effectively  reassigned  to 
his  new  position  and  that  appellant  was 
not  suspended  from  his  position,  but 
rather  was  properly  considered  to  be  in 
an  absent  without  leave  status  from  his 
newly  assigned  position;  (3)  that  re- 
moval was  not  too  harsh  or  unusual  a 
penalty  for  refusing  reassignment;  and 
(4)  that  the  agency  did  prove  by  a pre- 
ponderance of  the  evidence  that  the 
employee  reassignment  was  based  upon 
legitimate  management  reasons.  Ad- 
ditionally, appellant  did  not  inform  the 
agency  that  he  could  not  or  would  not 
accept  a transfer  until  ten  days  after 
his  receipt  of  the  notice  of  reassign- 
ment, The  Board  noted  that  there  was 
thus  little  basis  offered  which  sup- 
ported appellant's  contention  that  the 
agency  had  created  and  condoned  the 
situation  in  order  to  bring  about  the 
adverse  action.  Accordingly,  the 
petition  for  review  was  denied  by  the 
Board. 

EDWARDO  R.  GONZALES  v.  UNITED  STATES 
POSTAL  SERVICE  (Docket  No.  DA075209222) 

Appellant  filed  an  appeal  with  the 
Dallas  Field  Office  alleging  that  his  14 
day  suspension  was  due  to  discrimination 
on  the  basis  of  a physical  handicap. 
The  presiding  official,  citing  Wren 
V.  Department  of  the  Army,  MSPB  Docket 
No.  DC315H99007  (April  7,  1980), 
correctly  held  that  the  Board  had  no 
jurisdiction  to  consider  appellant's 
allegations  of  discrimination  because  he 
had  no  right  of  appeal  before  the  Board 
from  a 14  day  suspension.  Before  the 
Board  may  consider  any  allegation  of 
prohibited  personnel  action  as  an 
affirmative  defense  under  5 U.S.C,  7701, 
the  personnel  action  that  is  the  subject 
of  the  appeal  must  be  brought  within  the 
Board's  appellate  jurisdiction  under 
some  law,  rule,  or  regulation. 


The  Board  noted,  however,  that 
procedures  do  exist  whereby  such  an 
allegation  may  be  investigated  by  the 
Special  Counsel  in  the  absence  of  an 
otherwise  appealable  action. 
Consequently,  the  case  was  referred  to 
the  Acting  Special  Counsel,  and  the 
petition  for  review  was  denied. 

RICHARD  GONZALEZ  v.  U.S.  DEPARTMENT  OF 
JUSTICE  (Docket  No.  DA075209117) 

Appellant  was  removed  from  his 
position  for  unsatisfactory  peformance 
and  unexcused  absences.  The  presiding 
official  sustained  the  discharge,  and 
appellant  filed  a petition  for  review  of 
the  initial  decision,  asserting  that  he 
was  rated  as  marginally  satisfactory  in 
a supervisor's  evaluation  and  that  this 
was  not  proof  of  unsatisfactory 
performance  as  charged.  The  Board 
granted  the  petition  for  review  because 
the  petition  raised  serious  questions  as 
to  the  sufficiency  of  the  evidence. 

The  Board  found  in  Wells  v.  Harris, 
MSPB  Order  No.  RR-80-3  (1979)  , that  an 
agency  could  remove  employees  for 
performance-based  reasons  under  the 
procedures  of  5 U.S.C.  Chapter  75,  but 
that  such  an  action  must  meet  the  higher 
standard  of  proof,  preponderance  of  the 
evidence.  The  agency,  in  removing 
appellant  from  his  position,  relied  on 
evaluation  forms  in  v\^ich  appellant  was 
rated  satisfactory,  although  marginally 
so,  to  prove  its  charge  of  unsatisfac- 
tory performance.  The  Board  found  that 
the  presiding  official  erred  when  he 
concluded  that  the  agency  had  met  the 
statutory  burden  of  proof. 

The  second  charge,  unexcused  absences, 
although  proven,  was  not  sufficient  to 
justify  appellant's  removal,  and  the 
Board  reversed  the  initial  decision. 

RUDOLPH  A.  GREENE  v.  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES  (Docket 
No.  PH075209005) 

Appe]  lant  was  suspended  for  31  days 
for  falsifying  his  work  report  and 
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petitioned  the  Board  for  review  of  the 
initial  decision.  Appellant  argued  that 
he  was  subjected  to  unequal  punishment, 
citing  the  case  of  another  employee  who 
was  suspended  only  seven  days  for  a 
similar  offense. 

Appellant  did  not  allege  that  his 
suspension  was  longer  due  to  reasons  of 
discrimination,  but  argued  that  equal 
offenses  should  receive  equal  punish- 
ment. Appellant  cited  no  support  for 
the  argument  that  all  offenses  of  the 
same  nature  must  receive  uniform 
disciplinary  action.  Both  employees 
received  substantially  similar 
treatment,  suspension,  for  similar 
offenses.  The  Board  noted  that  the  fact 
that  the  supervisor  considered  the 
employees'  past  work  performance  when 
deciding  the  length  of  the  suspension  is 
consistent  with  the  requirement  that  an 
action  promote  the  efficiency  of  the 
service. 

Appellant  also  argued  that  the  super- 
visor should  have  considered  subsequent 
work  performance  which  improved  after 
his  suspension.  However,  appellant 
introduced  no  evidence  of  regulation  of 
agency  policy  which  imposed  such  a 
requirement.  Accordingly,  the  Board 
denied  the  petition  for  review. 

CHARLES  P.  HALE  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SF075299037) 

Appellant  received  a notice  of  pro- 
posed removal  and  15  days  later  was 
suspended  for  14  days  for  being  on  duty 
under  the  influence  of  intoxicants. 
Consequently,  he  was  not  in  full  duty 
status  during  the  entire  notice  period. 
Appellant  also  entered  the  Navy's 
employee  assistance  program  for 
alcoholics  during  this  period.  In  his 
appeal,  appellant  alleged  procedural 
error  by  the  agency  in  its  failure  to 
follow  the  regulations  governing  the 
alcoholism  program.  The  presiding 
official  found  no  procedural  error  and 
affirmed  the  agency's  action. 

In  his  petition  for  review,  appellant 
alleged  erroneous  interpretation  of 
Public  Law  91-616,  which  mandates  the 


establisboent  of  rehabilitation  programs 
and  services  for  alcohol  abuse  and  of 
the  Naval  Station's  own  regulations 
establishing  such  a program,  which 
require"  (d)  irecting  the  employee  to 
report  to  a contact  and  referral 
counselor  ..."  Appellant  stated  that 
his  supervisors  knew  of  his  alcoholism, 
but  did  not  order  him  to  attend  a 
program  for  alcoholic  rehabilitation. 
He  contended  that  this  failure 
constituted  a fatal  procedural  error. 

The  presiding  official  found  that  the 
agency  had  complied  with  its  regulations 
when  the  appellant  was  advised  to  seek 
help  and  informed  of  the  agency's 
program.  The  Board  found  no  error  in 
the  presiding  official's  interpretation 
that  a supervisor  need  only  advise  an 
employee  of  the  program  after  the 
employee  has  acknowledged  the  existence 
of  an  alcohol-related  problem.  The 
petition  for  review  was  denied. 

SIDNEY  E.  HARMAN,  JR.  v.  DEPARTMENT  OF 
THE  NAVY  (Docket  No.  PH075209004) 

Appellant  was  reassigned  from  his 
position  of  Supervisory  Naval  Architect 
to  the  position  of  General  Engineer.  In 
his  appeal,  appellant  contended  that 
because  his  previous  position  had  pro- 
motional potential  to  the  GS-14  level, 
the  reassignment  was  an  adverse  action 
and  was  therefore  appealable  to  the 
Board.  The  presiding  official  concluded 
that  because  5 U.S.C.  7512  et  seq.  does 
not  provide  an  appeal  right  from  an 
agency  action  reassigning  an  employee 
when  the  reassignment  results  in  no 
reduction  in  pay  or  grade,  the  appellant 
had  no  statutory  right  of  appeal  and  the 
appeal  was  dismissed. 

The  petition  for  review  asserted  that 
the  initial  decision  involved  a misap- 
plication of  the  term  "reduction  in  pay 
or  grade"  because  the  recruiting  docu- 
ment for  appellant's  previous  position 
stated  that  the  selectee  may  be  promoted 
to  the  GS-14  level  without  further  com- 
petition. 

The  Board  denied  the  petition  for 
review  stating  that  the  agency  action 
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did  not  result  in  a reduction  in  grade 
or  pay,  and  that  no  law,  rule  or  regu- 
lation provides  for  appellate  juris- 
diction over  reassignment  personnel 
actions. 


CALVIN  J.  HILL  V.  U.S.  POSTAL  SERVICE 
(Docket  No.  NY075299032) 

Appellant  was  removed  from  his 
position  for  absence  without  leave 
(AWOL) . Prior  to  his  AWOL,  appellant 
had  been  on  approved  leave,  and,  v^en  he 
failed  to  return  to  duty  or  request 
further  leave,  the  agency  proposed  his 
removal.  Subsequently,  the  agency  was 
notified  that  appellant  had  been 
admitted  to,  and  was  still  confined  in, 
a Veterans  Administration  Hospital. 

The  presiding  official  found  the  AWOL 
charge  supported  by  a preponderance  of 
the  evidence  and  sustained  the  removal 
action. 

The  Board  found  that  it  should  have 
been  apparent  to  the  agency  that 
appellant's  absence  was  related  to  his 
recurrent  mental  illness.  The  agency 
effected  appellant's  removal  without 
considering  his  involuntary  retirement 
for  mental  disability.  An  agency  may 
not  separate  an  employee  who  meets  the 
service  requirements  for  disability 
retirement  and  whose  mental  condition 
impairs  his  judgment  and  ability  to  make 
decisions  without  first  advising  him  of 
his  right  to  apply  for  disability 
retirement  or  applying  for  disability 
retirement  on  his  behalf.  The  Board 
found  that  the  agency  acted  improperly 
in  removing  appellant  prior  to  a 
determination  of  his  psychiatric  fitness 
for  duty,  and  in  failing  to  inform  his 
of  his  eligibility  for  retirement  or 
applying  for  disability  retirement  on 
his  behalf.  The  petition  for  review  was 
granted,  and  the  agency's  action 
removing  appellant  was  reversed. 

HAMILTON  D.  HILL  v.  DEPARTMENT  OF  AIR 
FORCE (Docket  No.  AT075209252) 

Appellant  was  removed  for  alleged 
failure  to  request  leave  according  to 
established  procedures.  In  the  initial 


decision,  the  presiding  official  found 
that  the  record  did  not  support  the 
charges  by  a preponderance  of  the 
evidence  and  reversed  the  removal 
action.  The  agency  petitioned  the  Board 
for  review  of  the  reversal  based  on  its 
contention  that  the  initial  decision 
misinterpreted  the  requirements  of 
5 C.F.R.  1101.56(a)  (1)  with  respect  to 
the  appropriate  burden  of  proof. 

The  Board  granted  the  petition  for 
review  and  affirmed  the  initial  decision 
finding  that  the  presiding  official  had 
applied  the  correct  burden  and  standard 
of  proof.  Under  5 U.S.C.  7701(c)  (1)  , 
the  agency  always  has  the  burden  of 
proving  its  case,  and  in  a case  other 
than  one  based  on  unacceptable 
performance,  the  agency  must  prove  its 
case  by  the  higher  standard  of  a 
preponderance  of  the  evidence. 

WILLIAM  D.  JONES  V.  FARM  CREDIT 
ADMINISTRATION  (Docket  No.  SL075209015) 

Appellant  was  removed  from  his 
position  for  various  instances  of 
alleged  insubordination,  absence  without 
leave  (AWOL)  , disrespectful  conduct 
towards  supervisory  personnel,  and 
failure  to  follow  instructions.  In  his 
appeal,  appellant  argued  that  most  of 
the  instances  of  insukxDrdinat ion , AWOL, 
and  failure  to  follow  instructions 
centered  upon  his  declination  to  correct 
and  complete  three  audit  working  papers 
which  he  had  initially  prepared,  and  his 
declination  to  report  to  work  as 
ordered.  Appellant  asserted  that  he 
refused  to  work  on  those  papers  as 
ordered  because  they  were  subject  to 
review  by  an  agency  grievance  examiner. 

The  presiding  official  found  all  but 
one  of  the  charges  supported  by  a 
preponderance  of  the  evidence  and 
sustained  appellant's  removal. 

The  Board  noted  that  it  was  not  clear 
whether  the  agency's  grievance  proce- 
dures provided  the  employee  a reasonable 
opportunity  to  present  a grievance  and 
receive  fair  consideration  on  the  matter 
being  grieved.  The  Board  granted  the 
petition  for  review,  reversed  the 


initial  decision  in  its  findings  of 
fact,  vacated  the  decision  that  the 
removal  action  be  sustained,  and 
remanded  the  case  for  further  findings 
of  fact  and  conclusions  of  law. 

DIANE  B.  JOVANOVICH  V.  VETERANS 
ADMINISTRATION  (Docket  No.  SE075209043) 

Appellant  resigned  from  her  position 
and  then  appealed  to  the  Board,  alleging 
that  she  was  forced  to  resign  because  of 
duress  and  harrassment.  The  presiding 
official  denied  appellant's  request  for 
a hearing  finding  that  the  resignation 
was,  in  fact,  voluntary  and  dismissed 
the  action  as  one  not  subject  to  the 
Board's  appellate  jurisdiction. 

The  Board  noted  that  the  question 
before  the  presiding  official  was  not 
whether  appellant's  resignation  was 
voluntary,  but  rather,  whether  a 
n o n - f r i V o 1 o u s allegation  of 
involuntariness  had  been  raised.  The 
Board  also  questioned  the  sufficiency  of 
the  guidance  offered  to  appellant 
concerning  her  resignation  or  right  of 
appeal.  Ihe  Board  found  the  presiding 
official  in  error  in  deciding  the  issue 
of  voluntariness  without  affording 
appellant  the  opportunity  for  a hearing, 
and  excused  the  appellant's  delay  in 
filing  her  appeal.  The  Board  granted 
the  petition  for  review,  reversed  the 
initial  decision  and  remanded  the  case 
to  the  field  office. 

STINSON  KELLY  v.  U.S.  POSTAL  SERVICE 
(Docket  No.  DC075299009) 

In  the  initial  decision,  the  presiding 
official  found  that  the  Board  lacked 
jurisdiction  to  hear  appellant's  appeal. 
The  fundamental  issue  in  this  case  was 
whether  the  actions  of  appellant  in 
filing  an  informal  complaint  with  an 
Equal  Employment  Opportunity  (EEO) 
counselor  within  the  agency,  in  viiich  he 
alleged  that  both  his  suspension  and 
removal  were  based  upon  racial  discrim- 
ination, constituted  the  initiation  of  a 
discrimination  complaint. 


The  Board  noted  that  appellant's 
informal  complaint  initiated  the  pre- 
complaint processing  of  his  allegation 
but  did  not  constitute  the  formal 
complaint  which  brings  the  issue  of 
discrimination  "before  the  agency."  The 
presiding  official  concluded  incorrectly 
that  filing  an  informal  complaint  was 
sufficient  to  bring  the  action  "before 
the  agency,"  and  the  Board  found  that 
the  presiding  official  improperly  denied 
Board  jurisdiction  to  the  appellant. 
The  petition  for  review  was  granted,  the 
initial  decision  was  vacated  and  the 
case  was  remanded  to  the  field  office 
for  a determination  on  its  merits. 

JAMES  M.  LARSON  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  CH075209033) 

Appellant  was  removed  from  his 
position  for  drinking  while  in  uniform 
and  on  duty  and  for  deviation  from  his 
assigned  route.  His  past  disciplinary 
record  of  six  separate  suspensions  was 
also  considered  by  the  agency  in 
effecting  his  removal.  In  the  initial 
decision,  the  presiding  official  found 
that  the  agency's  charges  were  supported 
by  a preponderance  of  the  evidence  and 
that  the  removal  was  for  such  cause  as 
would  promote  the  efficiency  of  the 
service. 

In  his  petition  for  review,  appellant 
challenged  the  presiding  official's 
findings,  claimed  discrimination  due  to 
his  alcoholism,  and  asserted  that  his 
route  deviation  did  not  warrant  removal. 

The  Board  found  that  appellant's 
petition  did  not  meet  the  criteria  for 
review,  since  he  did  not  identify 
specific  evidence  in  the  record 
demonstrating  error  in  the  presiding 
official's  fact-finding  or  show  a 
violation  of  statute  or  regulation.  The 
petition  for  review  was  denied. 

RAPHAEL  E.  MAIERS  V.  DEPARTMENT  OF  THE 
AIR  FORCE  (Docket  No.  SF075299095) 

Appellant  was  discharged  from  his 
position  because  the  agency  concluded 
that  he  had  wrongfully  obtained 
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‘government  property  from  a contractor 
and  had  improperly  attempted  to 
influence  the  subsequent  investigation. 
The  presiding  official  affirmed  the 
removal,  and  appellant  petitioned  the 
Board  for  review  of  the  initial 
decision. 

In  his  petition  for  review,  appellant 
alleged:  (1)  that  the  agency  did  not 
make  its  regulations  (the  Federal 
Personnel  Manual)  available  to  him;  (2) 
that  he  was  denied  representation  at  the 
oral  reply;  (3)  that  although  he  was 
told  by  the  agency  that  he  could  not 
retire,  the  agency  tried  to  make  him 
retire;  (4)  that  a required  witness  was 
not  allowed  by  the  presiding  official; 
(5)  that  the  agency  did  not  produce 
relevant  material  requested  by  the 
appellant;  and  (6)  that  the  decision  to 
remove  him  was  delivered  only  three  days 
before  it  was  effective. 

In  all  cases,  appellant  failed  to 
present  sufficient  evidence  to 
substantiate  the  allegations  or  show 
harmful  error.  The  Board  found, 
moreover,  that  with  regard  to  allegation 
five,  there  is  no  requirement  that  the 
decision  to  remove  be  delivered  three 
days  in  advance  of  the  date  of  removal. 
The  petition  for  review  was  denied. 

WILLIAM  S.  MCJUNCKINS  v.  DEPARTMENT  OF 
THE  TREASURY  (Docket  No.  NY075209007) 

Appellant  was  removed  from  his 
position  of  Internal  Revenue  Agent  based 
on  the  charge  of  failure  to  safeguard  an 
official  document  in  violation  of  agency 
regulations.  The  Board's  New  York  Field 
Office  issued  an  initial  decision 
affirming  the  action.  In  asking  for  a 
review  of  the  initial  decision, 
appellant  based  his  petition,  in  part, 
on  the  allegation  that  the  presiding 
official  had  incorrectly  interpreted  a 
regulation.  Specifically,  appellant 
contended  that  the  agency  improperly 
excluded  WDrds  from  the  charge  against 
him,  and  this  caused  the  presiding 
official  to  misinterpret  the  charge  and 
incorrectly  find  that  it  was  supported 
by  a preponderance  of  the  evidence. 


The  Board  found  that  the  omission  of  a 
portion  of  the  charge  significantly 
misled  the  presiding  official  as  to  the 
evidence  required  to  meet  the  agency's 
burden  of  proof,  and  that  the  agency 
failed  to  meet  its  burden  with  respect 
to  the  portion  of  the  charge  which 
assessed  culpability.  Accordingly,  the 
petition  for  review  was  granted  and  the 
decision  of  the  presiding  official  was 
reversed. 

LOUIS  J.  PARKER  V.  U.S.  POSTAL  SERVICE 
(Docket  No.  DA075209119) 

Appellant  was  removed  from  the 
position  of  letter  carrier  and  filed  an 
appeal  with  the  Board's  Dallas  Field 
Office  54  days  after  the  deadline  for 
filing,  alleging  that  he  had  been 
incarcerated  and  had  not  received  proper 
medication  for  a mental  condition  from 
which  he  suffered  severe  personality 
disorientation. 

The  presiding  official  found  that  good 
cause  had  not  been  shown  which  would 
warrant  an  extension  of  the  time  limit 
by  more  than  20  days,  and  dismissed  the 
appeal  as  untimely.  The  petition  argued 
that  good  cause  should  have  been  found 
for  granting  an  additional  time 
extension  due  to  the  circumstances 
surrounding  appellant's  incarceration 
and  mental  state. 

The  Board  found  that  appellant  was 
suffering  from  a mental  disorder  and 
that  there  was  sufficient  cause  to  waive 
the  time  limit  and  consider  the  appeal. 
Accordingly,  the  petition  for  review  was 
granted,  and  the  case  was  remanded  to 
the  presiding  official  for  adjudication 
of  the  appeal. 

JAMES  E.  PIERCE  v.  U.S.  POSTAL  SERVICE 
(Docket  No.  DC075209028) 

Appellant  was  removed  from  his 
position  for  being  "absent  from 
assignment  without  permission  and 
excessive  time  spent  on  an  official 
break."  In  the  initial  decision,  the 
presiding  official  reversed  the  agency's 
decision,  finding  that  it  was  not 
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supported  by  a preponderance  of  the 
evidence.  In  addition,  he  found  that 
appellant  had  not  met  his  burden  of 
proving  his  contention  of  racial 
discrimination. 

The  agency  petitioned  for  review  of 
the  initial  decision  contending  that 
"the  burden  of  proof  standard  was 
erroneously  interpreted  in  this  case  and 
the  initial  decision  did  not  contain  all 
material  issues  of  fact  and  law  as 
entered  on  the  record."  The  agency  also 
asserted  that  the  presiding  official 
misapplied  the  preponderance  of  evidence 
standard  because  his  analysis  did  not 
adequately  consider  the  entire  record  as 
required  in  5 C.F.R.  1201.56(c) (2). 

The  Board  noted  that  the  presiding 
official's  initial  decision  did  not 
contain  specific  "findings  of  fact  ... 
as  well  as  the  reasons  or  bases 
therefor,  upon  all  material  issues  of 
fact,"  and  concluded  that  the  initial 
decision  was  based  on  an  erroneous 
interpretation  of  statute  or  regulation. 
The  Board  granted  the  petition  for 
review,  vacated  the  initial  decision, 
and  remanded  the  case  to  the  field 
office. 

HAROLD  PIPER  V.  DEPARTMENT  OF  JUSTICE 
(Docket  No.  PH075209032) 

The  Office  of  Personnel  Management 
(0PM)  petitioned  the  Board  for  review  of 
the  award  of  attorney  fees  in  this  case, 
alleging  that  the  award  was  based  on  the 
presiding  official's  finding  that  the 
action  "ought  not  to  have  been  taken." 

Appellant  was  removed  from  his 
position  based  on  charges  of 
"disgraceful  conduct  and  conduct 
unbecoming  a Federal  Correctional 
Officer."  The  presiding  official  found 
that  the  removal  was  not  suported  by  a 
preponderance  of  the  evidence,  and,  in 
an  addendum  decision,  awarded  attorney 
fees  of  $900. 

The  Board  found  that  reasonable  fees 
were  properly  awarded  in  this  appeal 
because  the  agency  official  who  decided 
upon  the  appellant's  removal  knew  or 


should  have  known  that  the  agency  could 
not  prevail  on  the  merits  of  the 
charges.  (See  Allen  v.  U.S.  Postal 
Service,  MSPB  Docket  No.  AT075299011  at 
17  (July  22,  1980).)  Accordingly,  the 
petition  for  review  was  denied. 

NATHAN  G.  POLITE  V.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  AT075209091) 

Petitioner  was  removed  from  his 
position  for  threatening  to  inflict 
bodily  injury  on  another,  and  for 
disrespectful  behavior  to  a superior 
stemming  from  a dispute  over 
petitioner's  failure  to  wear  safety 
glasses  in  a work  area.  Petitioner 
alleged  that  the  charges  brought  against 
him  were  false  and  were  motivated  by 
racial  discrimination.  The  presiding 
official  found  the  charges  sustained  by 
a preponderance  of  the  evidence.  It  was 
also  found  that  petitioner  failed  to 
establish  a prima  facie  case  of  racial 
discrimination. 

The  petition  for  review  was  based  upon: 
(1)  alleged  bias  on  the  part  of  the 
presiding  official;  (2)  petitioner's 
contention  that  he  had  established  a 
prima  facie  case  of  racial 
discrimination;  and  (3)  petitioner's 
denial  that  he  had  threatened  bodily 
injury  to  his  superior.  The  Board  found 
no  abuse  of  discretion  or  bias  on  the 
part  of  the  presiding  official.  Nor  did 
the  Board  find  that  petitioner  had 
sustained  his  burden  of  showing  a 
pattern  or  practice  of  disparity  of 
treatment  based  on  racial  grounds. 
Additionally,  the  Board  noted  that 
although  the  supervisor  did  not 
"necessarily"  feel  threatened  by 
petitioner,  it  was  the  threat  per  se, 
and  not  the  supervisor's  subjective 
feelings,  that  constituted  the 
punishable  offense.  The  Board  found 
that  the  charges  were  supported  by  a 
preponderance  of  the  evidence. 

The  petition  failed  to  meet  the 
criteria  for  review  under 
5 C.F.R.  120.115,  and,  accordingly,  the 
petition  for  review  was  denied. 
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KEVIN  P.  ROSE  V.  DEPARTMENT  OF  THE  NAVY  evidence  orally  or  in  the  form  of 

(Docket  No.  SF075209069)  interrogatories. 


Appellant  was  discharged  from  his 
position  for  a third  offense  of 
unauthorized  absence.  A hearing 
affirmed  the  removal,  and  appellant's 
attorney  petitioned  the  Board  to  review 
the  initial  decision  asserting  that  new 
evidence  was  available  and  that  the 
presiding  oficial  incorrectly 
interpreted  a statute  or  regulation. 

The  new  material  evidence  referred  to 
was  the  testimony  of  the  director  of  a 
rehabilitation  program  in  which 
appellant  participated.  It  was  alleged 
that  the  witness  was  not  previously 
available,  yet  no  effort  was  made  by 
appellant's  attorney  to  subpoena  the 
witness,  nor  did  he  request  a 
'postponement  in  order  to  obtain  the 
testimony  of  the  witness.  The  Board 
noted  that  the  evidence  was  not  "new," 
since  appellant  knew  the  potential 
witness. 

The  allegation  that  the  presiding 
official  erroneously  interpreted  a 
statute  or  regulation  related  to  the 
fact  that  appellant  was  granted  leave 
without  pay  and  returned  to  work  within 
the  specified  time  period.  This 
argument  contested  the  findings  that 
appellant  was  granted  leave  without  pay 
to  cover  the  time  he  took  part  in  a 
rehabilitation  program,  that  he  left  the 
program  on  May  9,  1979,  and  from  May  10, 
1979,  he  was  absent  without 
authorization.  Appellant  pointed  to 
nothing  in  the  record  that  refutes  the 
reasoning  of  the  presiding  official, 
and,  accordingly,  the  Board  denied  the 
petition  for  review. 

WALTER  SMITH  V.  DEPARTMENT  OF  THE  ARMY 
(Docket  No.  AT075209167) 

Appellant  was  removed  from  his 
position  based  on  a charge  that  he  had 
on  his  person,  or  in  his  possession,  a 
firearm  while  on  board  a bunk  barge,  in 
violation  of  policy  and  regulations. 
Appellant  stated  in  his  letter  of  appeal 
that  he  was  prepared  to  present  all 


The  presiding  official  sent  a letter 
to  appellant  which  he  interpreted  as 
requesting  that  appellant  submit  a 
written  request  for  a hearing.  Having 
received  no  written  request  from 
appellant,  the  presiding  official 
adjudicated  the  case  on  the  record, 
affirming  the  agency's  removal  action. 

The  Board  found  that  the  letter  from 
the  presiding  official  to  appellant  was 
ambiguous  in  that  it  did  not  clearly 
indicate  to  appellant  that  a further 
request  was  necessary.  Additionally, 
the  Board  noted  that  the  presiding 
official's  failure  to  definitively 
ascertain  v^ether  a hearing  was  desired 
effectively  denied  appellant  his  right 
to  a hearing.  Accordingly,  the  Board 
found  that  the  adjudication  on  the 
record  was  erroneous,  granted  the 
petition  for  review,  vacated  the  initial 
decision,  and  remanded  the  case  to  the 
field  office. 

ROBERT  F.  WALSH  V.  GENERAL  SERVICES 
ADMINISTRATI  ON  (Docket 
No.  PH07528010022) 

Appellant  was  summarily  removed  from 
his  position  and  he  appealed  to  the 
Board's  Philadelphia  Office.  In  the 
initial  decision,  the  presiding  official 
dismissed  the  appeal  for  lack  of 
jurisdiction,  finding  that  appellant,  as 
a reemployed  annuitant,  served  at  the 
"will  of  the  appointing  officer." 

Appellant  petitioned  the  Board  for 
review  of  the  presiding  official's 
jurisdictional  determination,  and  the 
Board  granted  the  petition. 

The  EJoard's  jurisdiction  is  limited  to 
any  action  which  is  appealable  to  the 
Board  under  law,  rule,  or  regulation. 
The  Board  found  that  the  presiding 
official  correctly  determined  that  no 
law,  rule,  or  regulation  affords  a 
reemployed  annuitant  appointed  pursuant 
to  5 U.S.C.  3323(b),  the  right  to  appeal 
an  adverse  action  to  the  Board. 
Accordingly,  the  initial  decision  was 
affirmed. 
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MYRON  T.  WEBB  v.  U.S.  POSTAL  SERVICE 
(Docket  No.  CH075299067) 

Appellant  was  removed  from  his 
position  for  alleged  absence  without 
permission  from  his  scheduled  tour  of 
duty  and  upon  appellant's  alleged  threat 
to  kill  his  supervisor  and  his  super- 
visor's family.  The  Board  granted  the 
petition  for  review  of  the  initial 
decision  after  reviewing  the  actions 
taken  by  appellant  to  request  a hearing. 

Appellant,  v^ile  under  medical  care  in 
a Veterans  Hospital,  received  a letter 
scheduling  a hearing  but  misunderstood 
that  he  was  required  to  confirm,  in 
writing,  his  intention  to  attend.  The 
presiding  official  noted  that  appellant 
had  waived  his  right  to  a hearing. 
However,  appellant  appeared  at  the  field 
office  for  his  hearing,  stating  his  mis- 
understanding. The  presiding  official 
then  held  a hearing  and  informed  appel- 
lant that  he  should  state  his  opinion  in 
writing  and  submit  it  for  the  record. 
In  his  petition  for  review,  appellant 
stated  that  he  could  substantiate  his 
absences,  that  he  was  not  afforded  his 
right  to  a hearing  before  the  presiding 
official,  and  tliat  the  medical  records 
would  show  that  he  was  not  mentally 
responsible  for  his  actions. 

The  Board  found  that  due  to  appel- 
lant's limited  sophistication  concerning 
such  matters,  he  did  not  knowingly  or 
unequivocally  waive  his  right  to  a 
hearing.  Accordingly,  the  initial 
decision  was  vacated  in  its  findings  of 
fact,  reversed  in  its  decision  that  the 
agency's  removal  action  be  affirmed,  and 
the  case  was  remanded  to  the  field 
office. 

ROSA  WHITE  V.  DEPARTMENT  OF  THE  TREASURY 
(Docket  No.  SF075299026) 

Appellant  petitioned  the  Board  for 
review  of  the  initial  decision  which 
determined  that  a change  in  appellant's 
position  was  undertaken  as  a result  of 
her  voluntary  request,  and  therefore, 
that  the  case  was  not  appealable  to  the 
Board. 


Appellant  alleged  that  time 
constraints  placed  upon  her  acted  in 
such  a way  so  that  she  was  not  given  the 
benefit  of  a free  and  informed  choice 
regarding  her  change  in  positions,  and 
that  she  was  not  fully  aware  of  options 
available  to  her  in  making  such  a 
choice. 

The  Board  found  that  the  reduction  in 
grade  was  involuntarily  obtained,  that 
the  resulting  reduction  in  grade 
constituted  an  adverse  action,  and  that 
appellant  was  entitled  to  procedures 
provided  in  5 U.S.C.  7513.  Accordingly, 
the  Board  reversed  the  initial  decision 
and  directed  the  agency  to  cancel  its 
action  reassigning  appellant. 

THADDEUS  WIECEK  V.  DEPARTMENT  OF  JUSTICE 
(Docket  No.  SF075209081) 

Appellant  was  removed  from  his 
position  based  on  charges  of  being 
involved  in  an  altercation  with  local 
police  \4iile  intoxicated,  being  intoxi- 
cated on  duty,  misstating  a material 
fact  in  connection  with  an  official 
investigation,  and  several  other  related 
offenses.  The  presiding  official  found 
all  but  one  of  the  charges  supported  by 
the  evidence,  and  concluded  that  ap- 
pellant's removal  would  promote  the 
efficiency  of  the  service.  Appellant 
petitioned  the  Board  for  review  of  the 
findings,  asserting  that  the  agency 
action  was  not  supported  by  a prepon- 
derance of  the  evidence. 

The  Board  found  that  the  factual 
errors  alleged  by  appellant  were  not 
supported  by  the  record,  and  that  the 
evidence  cited  by  appellant  did  not 
affect  the  reasoning  on  which  the 
presiding  official  based  his  decision. 
Accordingly,  the  petition  for  review  was 
denied. 
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JURISDICTION 


FRANCIS  C.  CUNNINGHAM  V.  INTERSTATE 
COMMERCE  COMMISSION  (Docket  No. 
PH300A99002) 

Appellant  alleged  that  an  agency 
action  rejecting  his  grievance  for  non- 
selection for  a promotion  was  dis- 
criminatory and  part  of  a pattern  of 
harrassment  which  had  been  directed 
against  him  since  his  participation  in 
criminal  investigations  and  prosecu- 
tions. Appellant  additionally  alleged 
that  his  non-selection  and  grievance 
denial  violated  the  Federal  Merit  Pay 
Policy  (5  C.F.R.  part  300,  subpart  A 
1979)  . The  appeal  was  dismissed  by  the 
presiding  official  for  lack  of  juris- 
diction. In  his  petition  for  review, 
appellant  asserted  that  the  presiding 
official  erred  in  his  conclusion  of  the 
Board's  jurisdictional  rights. 

The  presiding  official  found  that  the 
assertion  by  appellant  that  he  should 
have  been  selected,  and  the  subsequent 
denial  of  his  grievance  were  not  anploy- 
ment  practices,  and  therefore,  were  not 
within  the  purview  of  the  Board. 

The  Board's  appellate  jurisdiction 
includes  "actions  otherwise  appealable 
to  the  Board  involving  an  allegation  of 
discrimination,"  and  since  the  only 
action  involved  had  been  determined  not 
to  be  appealable,  the  Board  did  not  have 
jurisdiction,  and  the  petition  for 
review  was  denied.  The  Board  noted, 
however,  that  appellant's  allegation 
that  his  non-selection  was  a reprisal 
for  his  participation  in  criminal  inves- 
tigations and  prosecutions,  if  accurate, 
is  cognizable  by  the  Special  Counsel  as 
a "personnel  action"  which  he  may 
investigate. 

GILBERT  M.  ROEDER  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  AT0300A99001) 

Appellant  applied  but  was  not  selected 
for  three  aviator-related  Federal 
positions.  In  his  appeal  to  the  Board, 
he  alleged  unfair  and  improper  employ- 
ment practices  within  the  meaning  of 


5 C.F.R.  Part  300,  Subpart  A.  The 
presiding  official  dismissed  the  appeal 
for  lack  of  jurisdiction.  Appellant's 
petition  for  review  alleged  that  the 
presiding  official  erroneously  inter- 
preted Part  300  regarding  employment 
practices. 

The  presiding  official  found,  and  the 
Board  agreed,  that  the  filling  of  a par- 
ticular vacancy  is  not  an  employment 
practice  within  the  meaning  of  Part  300. 
The  Board  noted  that  appellant  did  not 
take  issue  with  the  Office  of  Personnel 
Management's  failure  to  rate  his  appli- 
cation properly.  Rather,  appellant 
contended  that  the  hiring  practices  of 
the  agencies  involved  were  unfair,  that 
proper  procedures  were  not  followed,  and 
that  one  of  the  agencies  relied  on 
improper  information  in  making  its 
decision  not  to  hire  him.  The  Board 
agreed  with  the  presiding  official's  (1) 
interpretation  that  employment  practices 
administered  or  required  by  an  agency 
which  violate  a basic  requirement  of 
Part  300  shall  be  grieved  within  the 
agency  and  (2)  finding  that  appellant's 
failure  to  be  selected  for  the  positions 
was  within  the  control  of  the  agencies 
and  did  not  concern  the  Office  of 
Personnel  Management.  Accordingly,  the 
petition  for  review  was  denied. 


PARTICULAR  EMPLOYMENT  CATEGORIES 


JEANNE  F.  JEFFERY  V.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  SF315H09002) 

Appellant  was  terminated  from  her 
position  for  pre-appointment  reasons  on 
July  2,  1979,  at  3:45  p.m.  In  her 
appeal,  appellant  relied  on  Federal 
Personnel  Manual  (FPM)  ch.  315, 
subch.  804(f),  contending  that  her 
separation  was  effective  at  midnight, 
July  2,  1979.  She  further  alleged  that, 
since  she  completed  her  probationary 
period  at  the  end  of  her  tour  of  duty  at 
4:45  p.m.  on  July  2,  1979,  she  was 
entitled  to  all  procedural  rights 
afforded  in  adverse  actions  by 
5 C.F.R.  Part  752  and  FPM  752, 
Subpart  B. 
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The  presiding  official  found  that  FPM 
ch.  315,  Subch.  804(f),  does  not  require 
that  all  terminations  become  effective 
at  midnight,  and  he  held  that  petitioner 
was  not  entitled  to  the  procedural 
rights  afforded  to  career  employees.  In 
her  petition  for  review,  appellant 
alleged  that  the  presiding  official 
erroneously  interpreted  FPM  regulations. 

The  Board  noted  that  the  FPM  provision 
is  mandatory  only  as  interpretive  gloss 
since  it  was  not  published  in  accordance 
with  5 U.S.C.  1103(b)  and  that  it 
requires  only  that  a separation  action 
be  effected  prior  to  the  end  of  the  last 
day  before  the  anniversary  date.  The 
petition  pointed  to  no  statutory  or 
regulatory  provision  prohibiting  an 
agency's  setting  not  only  a date,  but 
also  a time  on  that  date  at  which  the 
action  will  become  effective.  The  Board 
found  that  the  presiding  official 
committed  no  error  in  applying 
5 C.F.R.  315.805  as  interpreted  in  FPM 
ch.315,  subch.  804(f).  Therefore,  the 
petition  for  review  did  not  meet  the 
criteria  for  review,  and  the  petition 
was  denied. 

CLARA  L.  WALKER  V.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SF315H99012) 

Appellant  was  terminated  during  her 
probationary  period  based  on 
post-appointment  reasons.  In  her 
appeal,  appellant  alleged  that  the 
termination  was  based  on  discrimination 
because  of  her  sex.  The  initial 
decision  found  that  the  appeal  was  not 
within  the  Board's  jurisdiction. 

The  Board  noted  that  the  only 
allegations  of  discrimination  that  a 
probationer  may  properly  appeal  to  the 
Board  are  those  based  on  partisan 
politics  or  marital  status.  Since 
appellant  alleged  neither  of  these  types 
of  discrimination,  the  Board  had  no 
jurisdiction  over  the  case  and  the 
petition  for  review  was  denied. 


PERFORMANCE  RELATED  ACTIONS 


MILTON  C.  ANDERSON  V.  DEPARTMENT  OF 
DEFENSE  DEPENDENT  SCHOOLS  (Docket 
No.  DC043009004) 

The  agency  petitioned  for  review  of 
the  initial  decision  v^ich  reversed  the 
removal  of  appellant  for  unacceptable 
work  performance.  The  agency  contended: 
(1)  that  its  charges  were  supported  by 
substantial  evidence;  and  (2)  that  the 
record  indicated  that  the  agency  was  not 
served  with  some  of  the  material 
submitted  by  appellant  to  the  presiding 
official. 

The  Board  noted  that  the  removal 
action  was  brought  and  decided  by  both 
the  agency  and  the  presiding  official 
pursuant  to  5 U.S.C.  4303  under  which 
the  substantial  evidence  standard  must 
be  supported.  Subsequent  to  the  initial 
decision,  the  Board,  in  the  case  of 
Thomas  W.  Wells,  et  al . v.  Patricia  R. 
Harris,  et  al. , held  that  in  the  absence 
of  an  approved  performance  appraisal 
system  established  in  accordance  with 
5 U.S.C.  4302  and  5 U.S.C.  4304,  actions 
may  not  be  brought  pursuant  to 
5 U.S.C.  4303.  Rather,  such 
unacceptable  performance  cases  must  be 
brought  pursuant  to  Chapter  75  of  Title 
5 of  the  United  States  Code.  Chapter  75 
requires  that  the  agency  prove  its 
charges  by  a preponderance  of  the 
evidence  and  demonstrate  that  the  action 
will  promote  the  efficiency  of  the 
service. 

In  light  of  the  failure  to  serve  the 
agency  with  information  submitted  by 
appellant  and  the  erroneous  application 
of  the  substantial  evidence  standard 
rather  than  the  higher  standard  of 
preponderance  of  the  evidence,  the  Board 
granted  the  petition  for  review. 

The  Board  affirmed  the  initial 
decision,  as  modified  by  this  opinion. 
It  found  the  procedural  error  of  lack  of 
service  not  harmful,  and  that  the 
erroneous  application  of  the  standard  of 
evidence  was  of  no  consequence  in  the 
presiding  official's  decision. 
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ALFRED  0.  HERRERA  v.  DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WELFARE  (Docket 
No.  DA531D09011) 

Petitioner  appealed  the  denial  of  his 
within-grade  step  increase  to  the 
Board's  Dallas  Field  Office.  The 
presiding  official  found  that  the 
agency's  determination  was  supported  by 
substantial  evidence  and  affirmed  it. 
In  his  petition  for  review,  petitioner 
asserted  that  the  agency  violated  merit 
system  principles  and  thereby  engaged  in 
a prohibited  personnel  practice  under 
the  Civil  Service  Reform  Act  of  1978  by 
denying  his  step  increase  without  having 
established  a performance  appraisal 
system  as  required  by  5 U.S.C.  4302  or 
complying  with  the  provisions  for 
actions  based  on  unacceptable 
performance  under  5 U.S.C.  4303. 

The  Board  held  in  Parker  v.  Defense 
Logistics  Agency,  MSPB  Order 
No.  PH053199001-80-47  (February  19, 
1980)  , that  agencies  are  not  precluded 
from  making  acceptable  level  of  compe- 
tence determinations  in  the  post-Re  form 
Act,  pre-appraisal  period.  The  Board 
found  no  violation  of  5 U.S.C.  4302. 
The  Board  also  found  that  petitioner  had 
not  established  the  presence  of  a pro- 
hibited personnel  practice.  The 
petition  for  review  was  denied. 

VERA  HURT  V.  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (Docket  No.  CH531D09007) 

Appellant  appealed  the  initial 
decision  which  affirmed  the  agency's 
denial  of  her  within-grade  salary 
increase.  In  her  petition  for  review, 
appellant  alleged  several  errors:  (1) 

that  the  agency  "misapplied  and 
misinterpreted  the  Civil  Service  Reform 
Act  of  1978  in  that  critical  elements 
were  established  and  used  in  denying  the 
within  grade  increase;"  (2)  that  the 
agency  did  not  negotiate  with  the  union 
when  determining  the  critical  elements; 
(3)  that  the  agency  refused  to  provide 
the  appellant  with  requested 
information;  and  (4)  that  the  agency 
based  its  evaluation  on  only  two  and 
one-half  months  of  the  waiting  period. 


The  Board  considered  these  allegations 
in  detail  but,  in  each  case,  sustained 
the  agency's  responses.  In  the  first 
and  second  allegations,  the  Board  found 
that  the  agency  based  the  denial  of  the 
increase  on  the  essential  elements  as 
detailed  in  appellant's  position 
description  rather  than  on  an  approved 
appraisal  system,  and  that  the  action 
was  properly  taken  under  5 U.S.C.  5335. 
The  Board  noted  that  although  the  agency 
used  the  terms  "critical  element"  and 
"essential  element"  interchangeably, 
appellant  had  been  informed  that  her 
work  was  deficient  and  had  been  given 
ample  opportunity  to  improve  her 
performance.  In  the  third  allegation, 
appellant's  request  to  the  presiding 
official  that  sanctions  be  imposed  upon 
the  agency  for  not  fully  complying  with 
information  requests  was  denied  since  in 
all  but  one  case  the  requests  were 
either  irrelevant  or  overbroad  in 
nature.  The  final  allegation  that  the 
agency  based  its  determination  on  a 
period  comprising  only  two  and  one-half 
months  was  factually  incorrect  since  the 
decision  stated  that  the  review  was 
based  on  a full  review  of  appellant's 
work  for  a period  of  five  months  and 
that  appellant's  performance  prior  to 
that  date  had  also  been  considered.  The 
Board  noted  that  appellant  failed  to 
show  how  she  had  been  harmed  in  this 
respect.  The  petition  for  review  was 
denied. 

THOMAS  F.  KENNEDY  V.  U.S.  DEPARTMENT  OF 
TREASURY  (Docket  No.  PH531D09009) 

Appellant  filed  a petition  for  review 
of  an  initial  decision  denying  his 
within-grade  step  increase  in  which  he 
contended  that,  due  to  a lack  of 
established  performance  standards  for 
his  position,  the  agency  could  not  hold 
him  responsible  for  his  performance. 
Appellant  also  argued  that  a memorandum 
issued  by  the  Chief,  Personnel  Branch 
required  the  agency  to  provide  appellant 
with  performance  standards. 

Neither  of  appellant's  allegations  met 
the  criteria  for  Board  review,  since  the 
Board  may  grant  review  only  when  there 
is  new  and  material  evidence  which  was 
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not  available  v^en  the  record  on  appeal 
closed,  or  when  the  decision  of  the 
presiding  official  is  based  on  an 
erroneous  interpretation  of  statute  or 
regulation.  The  Board,  however, 
reopened  the  case  on  its  own  motion  to 
address  an  issue  not  raised  in  the 
petition,  namely,  that  the  presiding 
official  erroneously  applied  a 
preponderance  of  evidence  standard  of 
proof  to  the  agency's  case. 

The  Board  had  earlier  addressed  the 
question  of  proper  evidentiary  standard 
in  Parker  v.  Defense  Logistics  Agency, 
MSPB  Order  No.  PHO 5319 9001-80-47 
(1980).  The  Board  concluded  that 
"application  of  the  substantial  evidence 
standard  in  ALOC  (step  increase)  cases 
is  clearly  more  consonant  with  the 
statutory  purpose..."  In  this  case, 
although  the  presiding  official  applied 
the  incorrect  standard  of  proof,  it  did 
not  harm  appellant's  case. 

Accordingly,  the  Board  modified  the 
decision  in  regard  to  the  standard  of 
proof  applicable  and  affirmed  the 
initial  decision  as  modified. 

VELA  I.  MCBRIDE  v.  DEPARTMENT  OF 
AGRICULTURE  (Docket  No.  SF043209006) 

Appellant  was  dismissed  from  the 
position  of  Accounts  Maintenance  Clerk 
for  unacceptable  performance.  In  the 
initial  decision,  the  presiding  official 
reversed  the  agency's  dismissal, 
concluding  that  the  agency  did  not  meet 
its  burden  of  proof.  The  presiding 
official  granted  appellant's  motion  for 
an  award  of  attorney  fees  on  the  basis 
that  the  appellant  was  the  "prevailing 
party"  and  "the  agency  has  nowhere 
aserted  that  payment  of  attorney  fees 
...  would  not  be  in  the  interests  of 
justice."  In  granting  the  motion, 
however,  the  presiding  official  excluded 
15  hours  of  services  claimed  by 
appellant's  attorney  for  contesting  the 
action  before  the  agency  issued  its 
final  decision,  finding  that  the  Board 
had  no  jurisdiction  to  award  fees  for 
such  service.  The  award  totaled  $1,470. 
The  agency  petitioned  for  review  of  the 
award  of  attorney  fees. 


The  Board  found  that  the  presiding 
official's  order  awarding  attorney  fees 
was  erroneous  in  that  it  lacked  any 
analysis  of  the  statutory  and  regulatory 
requirements  for  such  an  award,  other 
than  the  prevailing  party  determination. 
Nonetheless,  the  Board  found  that  an 
award  of  reasonable  attorney  fees  was 
warranted  in  the  interest  of  justice 
because  the  presiding  official's  initial 
decision  indicated  that  appellant  proved 
by  a preponderance  of  the  evidence  that 
she  was  substantially  innocent  of  the 
charges  leveled  by  the  agency.  It  was 
also  noted  that  the  Board  had 
jurisdiction  to  award  attorney  fees  for 
services  rendered  prior  to  issuance  of 
the  agency's  final  decision.  The  only 
prerequisites  are  that  the  Board  have 
jurisdiction  over  the  appeal,  and  that 
the  services  were  rendered  in  connection 
with  the  appealable  agency  action. 

Accordingly,  the  Board  granted  the 
petition  for  review,  vacated  the  field 
office  decision  regarding  attorney  fees, 
and  ordered  that  the  agency  remit  a 
total  of  $2,520  to  appellant's  attorney. 

ROBERT  A.  SESSLER  V.  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES  (Docket 
No.  NY531D09002) 

Petitioner  appealed  an  agency  v 
reconsideration  decision  v\hich  sustained 
a determination  to  withhold  his 
within-grade  step  increase,  alleging 
that  the  presiding  official  may  have 
misinterpreted  the  law  in  the  initial 
decision,  that  he  clearly  made  erroneous 
statements  which  were  detrimental  to 
petitioner,  and  that  he  ignored  certain 
key  documents  and  testimony. 

Although  the  employee  had  the  right  to 
appeal  the  acceptable  level  of 
competence  (ALOC)  determination,  the 
Board  will  undertake • the  burden  of  a 
complete  review  of  the  record  only  if 
the  petitioning  party  has  explained  in 
the  petition  why  the  challenged  factual 
determination  is  incorrect,  and  has 
identified  the  specific  evidence  in  the 
record  which  demonstrates  error.  The 
Board  found  that  the  petition  merely 
reargued  the  facts  of  the  case  and 
asserted  nothing  more  than  petitioner's 
disagreement  with  the  presiding 
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official's  findings  and  conclusions. 
The  Board  also  found  that  although  the 
presiding  official  erred  in  applying  the 
preponderance  of  evidence  standard  of 
proof,  the  application  of  the  standard 
merely  placed  a greater  burden  of  proof 
upon  the  agency  than  is  required  by  law, 
and  the  agency  presented  substantial 
evidence  to  support  its  determination. 
Accordingly,  the  petition  was  denied. 


REDUCTIONS  IN  FORCE 


SAMUEL  L.  BROWN  v.  CIVIL  AERONAUTICS 
BOARD  (Docket  No.  DC035199002) 

Appellant  was  downgraded  through  a 
reduction-in-force  (RIF)  action  and 
filed  an  appeal  with  the  field  office 
and  a formal  complaint  of  discrimination 
with  the  agency.  The  presiding  official 
dismissed  the  appeal  for  lack  of 
jurisdiction  because  appellant  had 
contacted  an  equal  employment 
opportunity  (EEO)  counselor  prior  to 
filing  his  appeal  with  the  field 
office. 

The  Board  held  in  Christo  v.  U.S. 
P o £;t  a ^_S  e £ V j^c  e MSPB  Order 
No.  DE075209001  (September  5,  1980)  , 
that  informal  contacts  with  an  EEO 
counselor  made  prior  to  the  filing  of  a 
complaint  do  not  serve  to  delay  the 
Board's  jurisdiction. 

The  Board  found  that  the  presiding 
official  erred  in  dismissing  the  appeal 
and  granted  the  petition  for  review. 
The  Board  vacated  the  initial  decision 
and  remanded  the  case  to  the  field 
office. 

I.  LEE  CALLAHAN  V.  ENVIRONMENTAL 
PROTECTION  AGENCY  (Docket  No. 
SF035109001) 

Appellant's  position  was  abolished  by 
the  agency  as  a result  of  a reorgani- 
zation. Appellant  was  offered  and 
declined  assignment  to  lower-graded 
positions  and,  accordingly,  was  sepa- 
rated by  a reduction-in-force  (RIF) . 

Appellant  contended  that  she  should 
have  been  offered  retreat  rights  to 


specific  secretarial  positions,  alleging 
that  she  was  promoted  from  or  through 
essentially  identical  positions.  The 
presiding  official  affirmed  the  agency's 
action  concluding  that  appellant  had  no 
retreat  rights  to  the  identified 
positions,  noting  that  no  allegation  of 
misclassif ication  of  the  positions  in 
question  was  raised  and  that  the  proper 
classification  in  the  GS-318  secretary 
series  required  a parenthetical 
designation. 

Because  the  case  raised  a significant 
issue  concerning  retreat  rights,  the 
Board  granted  the  petition  for  review, 
rescinded  the  initial  decision  and 
remanded  the  case  to  the  field  office 
for  further  consideration.  The  Board 
noted  that  the  proper  determination  of 
entitlement  under  the  RIF  regulations  to 
retreat  is  a substantive  right  of  the 
employee,  Vvhich  is  to  be  sustained  only 
if  supported  by  a preponderance  of  the 
evidence.  The  burden  was  on  the  agency 
to  prove  it  had  followed  proper 
procedures  in  effecting  the  RIF. 

ROBERT  COMPTON  V.  DEPARTMENT  OF  ENERGY 
(Docket  No.  SL035109001) 

Appellant  petitioned  the  St.  Louis 
Field  Office  for  appeal  of  his 
separation  by  reduct  ion-in- fo rce  , 
alleging  that  the  agency  violated  his 
rights  by  improperly  structuring  his 
competitive  level  and  his  competitive 
area.  In  the  initial  decision,  the 
presiding  official  found  that  the  agency 
failed  to  meet  its  burden  of  proof  that 
appellant's  competitive  area  was 
properly  established,  resulting  in 
harmful  error  to  appellant.  The 
presiding  official  reversed  the  agency's 
decision. 

In  its  petition  for  review,  the  agency 
contended  that  the  presiding  official 
misinterpreted  the  regulatory 
requirements  for  establishing  a 
competitive  area  and  for  proving  harmful 
error. 

The  Board  granted  the  petition  for 
review,  and  affirmed  the  initial 
decision  with  the  excision  of  the 
paragraph  v^^ich  discussed  harmful  error. 
The  Board  found  that  the  agency  intro- 
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duced  extremely  little  evidence  to 
support  its  separation  action,  thereby 
simply  not  meeting  its  burden  of  proof. 

BARNEY  RAY  V.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  AT035109014) 

Appellant  was  reassigned  from  his 
position  as  Janitor,  WG-2  to  the 
position  of  Laundry  Worker,  WG-2  as  a 
result  of  a reduction-in-force  (RIF) 
action,  which  the  appellant  sought  to 
have  reversed,  alleging  that  an  employee 
with  lower  retention  standing  was 
improperly  retained  in  his  competitive 
level.  The  presiding  official  found 
that  the  appellant  had  been  released 
from  his  competitive  level  when  an 
employee  in  a lower  retention  group  had 
been  retained,  but  ruled  that  the  action 
was  a procedural  error  and  not  harmful 
to  appellant. 

In  granting  the  petition  for  review, 
the  Board  addressed  the  question  of 
ensuring  the  employee's  rights  when  a 
RIF  action  is  effected.  In  Losure  v. 
Interstate  Commerce  Commission  MSPB 
Order  No.  DC035199008  (June  2,  1980), 
the  Board  found  that  the  proper 
determination  of  an  employee's 
entitlement  under  a RIF  action  is  a 
substantive  right  of  the  employee,  not 
merely  a procedural  requirement  subject 
to  the  harmful  error  standard  of 
5 U.S.C.  7701(c) (2) (A) . 

In  this  case,  the  Board  found  that  the 
agency  had  the  burden  of  proving:  (1) 
that  there  was  a properly  conducted  RIF 
satisfying  the  requirements  of  the 
applicable  regulations;  and  (2)  that  the 
presiding  official  erred  in  determining 
that  the  agency's  action  was  proper. 
The  Board  reversed  the  initial  decision 
and  directed  the  agency  to  cancel  the 
personnel  action  reassigning  appellant 
and  to  accord  him  the  rights  to  \^ich  he 
was  entitled. 

KENNETH  D.  WHITTINGTON  v.  DEPARTMENT  OF 
THE  AIR  FORCE  (Docket  No.  AT035109028) 

The  agency  petitioned  for  review  of 
the  initial  decision  v^ich  reversed  the 
agency's  reduction-in-force  (RIF)  action 


on  the  basis  that  the  agency  incorrectly 
computed  appellant's  representative  rate 
under  5 C.F.R.  351.703. 

The  agency's  petition  for  review 
alleged  that  the  presiding  official  had 
misinterpreted  5 C.F.R.  351.703  (b). 
This  regulation  states  that  there  is 
only  one  exception  to  the  rule  that  the 
determinative  pay  rate  is  the  one  in 
effect  on  the  date  of  issuance  of  the 
reduction-in-force  notice.  The  one 
exception  occurs  when  the  pay  raise  is 
officially  known  and  has  been  approved. 
The  presiding  official  relied  on  infor- 
mation regarding  the  administration's 
proposed  7 percent  pay  increase  that  was 
published  in  the  Federal  Employees  News 
Digest,  Inc.  The  Board  noted  that 
publication  of  a proposed  pay  raise  in 
the  above-mentioned  Digest  does  not 
constitute  official  notice. 

The  agency's  petition  for  review  was 
granted,  the  initial  decision  was 
reversed,  and  the  agency's  reduction- 
in-force  action  with  respect  to  ap- 
pellant was  affirmed. 


RETIREMENT 


EDSEL  L.  CORPE  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT (Docket  No.  AR083190006) 


Appellant  requested  that  the  Board 
reopen  and  reconsider  his  claim  for 
retirement  service  credit  based  on  new 
evidence  submitted  by  appellant.  The 
new  evidence  pertained  to  service  credit 
for  two  periods  of  employment,  from 
August  28,  1966,  through  November  30, 
1968,  and  from  June  13,  1971,  to  June 
18,  1977,  during  which  time  appellant 
served  as  Deputy  Forest  Supervisor  and 
Forest  Supervisor  respectively,  for 
which  credit  was  previously  denied. 

The  Board  denied  the  request  to  reopen 
the  case  finding  no  basis  for  changing 
the  previous  decision  of  the  Office  of 
Appeals  Review  and  citing  insufficient 
evidence.  Additionally,  appellant's 
request  for  an  exception  to  the 
break-in-service  provisions  of  the 
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regulations  was  not  a matter  for  the 
Board's  consideration  inasmuch  as  the 
Office  of  Personnel  Management  would 
have  original  jurisdiction  over  such  a 
request  as  administrator  of  the 
provisions  of  the  Civil  Service 
Retirement  Act. 

JOHN  G.  GARONE  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  NY831L09011) 

Appellant  petitioned  for  review  of  the 
initial  decision  denying  his  disability 
retirement  application,  which  was 
dismissed  as  not  within  the  Board's 
jurisdiction.  In  his  petition  for 
review,  appellant  contended  that  he  did 
not  receive  notice  of  the  closing  of  the 
record,  and  he  offered  new  evidence 
which  allegedly  was  not  available  at  the 
time  the  record  closed. 

The  Board  reviewed  the  record  and 
found  that  the  presiding  official  made 
errors  sufficient  to  require  that  the 
petition  for  review  be  granted.  The 
record  did  not  contain  evidence  that 
appellant  ever  received  either  notice  of 
his  opportunity  to  submit  further 
evidence  or  notice  that  the  record  was 
closing.  Additionally,  the  presiding 
official's  dismissal  of  the  case  for 
lack  of  jurisdiction  was  in  error  since 
the  Board  has  appellate  jurisdiction 
over  determinations  of  the  Office  of 
Personnel  Management  relating  to 
retirement  matters.  The  petition  for 
review  was  granted,  the  initial  decision 
was  vacated,  and  the  case  was  remanded 
to  the  presiding  official  for 
adjudication  on  its  merits. 

ROBERT  F.  HUDSON  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  CH831L09016) 

Appellant  appealed  the  Office  of 
Personnel  Management's  (0PM)  denial  of 
his  disability  retirement  application. 
The  presiding  official  found  OPM's 
decision  supported  by  a preponderance  of 
the  evidence  and  affirmed  its  decision. 

In  his  petition  for  review,  appellant 
alleged  the  existence  of  an  additional 
medical  condition  based  on  evidence  not 
available  at  the  time  the  record  was 
closed,  and  further  alleged  that  this 


new  condition  rendered  him  totally 
disabled  for  useful  and  efficient 
service. 

The  Board  found  that  appellant's  new 
evidence  did  not  affect  the  correctness 
of  the  initial  decision  sustaining  OPM's 
determination  to  reject  appellant's 
disability  retirement  application  and 
denied  his  petition.  The  Board  noted, 
however,  that  this  new  information  may 
form  the  basis  for  appellant's  filing  of 
a new  application  for  disability 
retirement  pursuant  to  5 U.S.C.  8337 
within  one  year  of  his  separation  from 
the  service. 
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Other  October  Issuances: 

TOE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DENIE33; 

ADAMS,  Laverne  C.  v.  Veterans  Administration  (Docket  No.  DC075209078) 

ADCOX,  John  (SEE  Francetich) 

ALLEN,  James  D.  v.  Veterans  Administration  (Docket  No.  AT075209027) 

ALPERT,  Robert  H.  v.  Department  of  the  Treasury  (Docket  No.  NY7525S09006) 
ANDERSCW,  Allan  v.  Department  of  the  Air  Force  (Docket  No.  SF075209030) 
ARNOTT,  Donald  G.  (SEE  Francetich) 

ARROYO,  Cesar  I.  v.  Department  of  the  Air  Force  (Docket  No.  DA075209008) 
BAADE,  Patricia  v.  Department  of  Energy  (Docket  No.  DC07528010152) 

BARNES,  Edwin  F.  v.  Department  of  the  Air  Force  (Docket  No.  AT075209073) 
BARRETT,  John  F.  v.  United  States  Postal  Service  (Docket  No.  SF075299138) 
BA'TH,  Mikal  Huda  v.  Government  of  the  District  of  Columbia  (Docket 
No.  DC531D09025) 

BAXTER,  Delmar  v.  Veterans  Administration  Hospital,  St.  Louis,  Missouri 
(Docket  No.  SL075209018) 

BEATTIE,  Douglas  J.  v.  United  States  Department  of  Agriculture  (Docket 
No.  NY75209005) 

BENSAL,  Edward,  et  v.  Department  of  Transportation 
(Docket  No.  SF075209095) 

BISIER,  Alan  G.  v.  Department  of  the  Navy  (Docket  No.  BN075209052) 

BOTKIN,  Marybelle  v.  Department  of  the  Navy  (Docket  No.  SF315H09014) 

BOWERS,  Francis  J.  (SEE  Francetich) 

BOYCE,  Joseph  v.  Department  of  Health  and  Human  Services  (Docket 
No.  NY531D09006) 

BRAZILL,  Edward  J.  v.  National  Aeronautics  and  Space  Administration  (Docket 
No.  DC075299013) 

BRASS,  Sarah  v.  Social  Security  Administration  (Docket  No.  CH075209095) 
BRENNAN,  Thomas  J.  v.  Department  of  the  Navy  (Docket  No.  BN075209043) 

BROWN,  Barbara  v.  Department  of  Transportation  (Docket  No.  DC075209013) 
BROWN,  Barbara  L.  v.  International  Communication  Agency  (Docket  No. 
DC075299086) 

BROWN,  Carl  E.  v.  Department  of  Transportation  (Docket  No.  SF075204164) 
BROWN,  Percy,  Jr.  v.  Veterans  Administration  (Docket  No.  SL075209011) 

BROWN,  William  J.  v.  Office  of  Personnel  Management  (Docket  No.  DA831L09007) 
BUGANSKI,  Mi  ran  v.  Department  of  Health,  Education,  and  Welfare  (Docket 
No.  NY531D09004) 

BULAND,  Roy  L.  (SEE  Francetich) 

BURDINE,  John  V.  Veterans  Administration  (Docket  No.  CH075299010) 

BUSTOS,  Manuel  v.  United  States  Postal  Service  (Docket  No.  DA035309011) 
BUTLER,  Donald  E.  v.  Department  of  the  Navy  (Docket  No.  BN035109012) 

BYRD,  Eugene,  v.  General  Services  Administration  (Docket  No.  DC075209223) 
CALDWELL,  Frankie  E.,  v.  Tennessee  Valley  Authority  (Docket 
No.  AT035109029) 

CALIFF,  Enid  v.  Department  of  the  Army  (Docket  No.  NY075209126) 

CAMPBELL,  Donald  v.  General  Services  Administration  (Docket  No.  SL075299009) 
CAPUZZI,  Ezekiel  S.  v.  Department  of  the  Navy  (Docket  No.  PH315H8010059) 
CARDUCCI,  Romeo  v.  Department  of  the  Army  (Docket  No.  DE075299030) 

CARLSON,  James  M. , Jr.  v.  U.S.  Customs  Service  (Docket  No.  CH075209092) 
CARPENTER,  George  C.  v.  Department  of  the  Treasury  (Docket  No. 

CH531D09016) 
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CARPENTER,  Larry  R.  v.  U.S.  Department  of  Justice  (Docket  No.  SF075209148) 
CARTER,  Berraa  F.  v.  Department  of  the  Navy  (Docket  No.  AT075209012) 

CASSIDY,  Edward  W.  v.  Drug  Enforcement  f^ency  (Docket  No’.  PH075209063) 
CHESTNUT,  Vivian  A.  v.  Department  of  the  Navy  (Docket  No.  CH075209086) 

CLARK,  Gene  A.  v.  General  Services  Administration  (Docket  No.  SL075209063) 
CCNDRA,  Kenneth  I.  v.  Environmental  Protection  Agency  (Docket  No. 
DC075209126) 

COOL,  Danny  L.  v.  Department  of  the  Army  (Docket  No.  CH075209180) 

CRAWFORD,  Benjamin  v.  Department  of  the  Army  (Docket  No.  PH315H8010028) 
CRENSHAW,  John  W.  v.  United  States  Postal  Service  (Docket  No.  CH075209188) 
CRUZ,  Mary  L.  v.  United  States  Department  of  Justice,  United  States 
Marshall  Service  (Docket  No.  DC075209220) 

CUSTARD,  Leonard  0.  v.  U.S.  Postal  Service  (Docket  No.  CH075209210) 

DAVIS,  William  J.  v.  Department  of  Transportation  (Docket  No.  DC075209136) 
DECKARD,  John  W, , Jr.  v.  Tennessee  Valley  Authority  (Docket  No.  AT035109046) 
DESTITO,  Frank  S.  v.  Department  of  Transportation  (Docket  No.  BN075209019) 
DIAZ,  Nell  S.  V.  Securities  and  Exchange  Commission  (Docket  No.  DA043209009) 
DONN,  Steve  J.  v.  Veterans  Administration  (Docket  No.  SF075209208) 

DOUGLAS,  Bessie  G,  v.  Department  of  Housing  and  Urban  Development  (Docket 
No.  DC075209088) 

DREW,  Frederick  A.R,  v.  Department  of  the  Navy  (Docket  No.  SF075209152) 
DUPREE,  Gary  G.  v.  Department  of  the  Army  (Docket  No.  SF075209207) 

EDGESTON,  Walter  v.  United  States  Postal  Service  (Docket  No.  CH075209090) 
EDMCWSON,  John  H.  v.  Department  of  Justice  (Docket  No.  CH075209030) 

EISELE,  James  W.  v.  Consumer  Product  Safety  Commission  (Docket 
No.  DC075209186) 

EISMAN,  Donald  B,  v.  United  States  Environmental  Protection  Agency  (Docket 
No.  SF035199007) 

ESCALANTE,  David  A.  v.  Department  of  the  Air  Force  (Docket  No.  DA0752990027) 
FALLER,  Charles  A.  (SEE  Francetich) 

FISH,  Eugene  F.  v.  Department  of  Transportation  (Docket  No.  DA075209177) 
FITZGERALD,  Gettis  W.  v.  Veterans  Administration  (Docket  No.  AT075299067) 
FOGG,  Etonald  v.  Department  of  the  Navy  (Docket  No.  BN035109011) 

FOLEY,  Ralphfel  v.  Veterans  Administration  (Docket  No.  DA075209105) 
FRANCETICH,  Andrew  F. , et  a^. , v.  Department  of  the  Air  Force  (Docket  No. 
DE075299037) 

FRANCIS,  Donald  E.  v.  Department  of  Agriculture  (Docket  No.  SE075209058) 
FRANKLIN,  Donald  A.  v.  United  States  Postal  Service  (Docket  No.  CH075209196) 
FREEMAN,  Richard  v.  Veterans  Administration  (Docket  No.  NY075209078) 

FURMAN,  Kimberly  M.  v.  Department  of  the  Navy  (Docket  No.  PH315H8010077) 
GALATZ,  Joseph  L.  v.  Department  of  Commerce  (Docket  No.  SF315H09003) 
GALLAGHER,  John  J.  v.  Office  of  Personnel  Management  (Docket  No. 

CH073109005) 

GAROnIER,  Dorothy  S.  v.  Department  of  the  Army  (Docket  No.  AT075209205) 
GELLER,  Bernard  A.  v.  Department  of  the  Navy  (Docket  No.  BN075209048) 

GERARD,  Conrad  A.  v.  Department  of  Transportation  (Docket  No.  PH075209141) 
GIULIANA,  Ronald  R.  v.  Department  of  Transportation  (Docket 
No.  DE03158010025) 

GLOYNE,  Wesley  G.  (SEE  Francetich) 

GOHEDOTTE,  Gary  D.  v.  Veterans  Administration  (Docket  No,  CH315H09027) 
GONZALES,  John  L.  v.  United  States  Postal  Service  (Docket  No.  DE075299023) 
GOODRICH,  Clifton  L.  v.  Department  of  the  Navy  (Docket  No.  NY075209128) 
GOULET,  Norman  P.  v.  Department  of  the  Navy  (Docket  No.  HsI035109013) 

GRANT,  Donald  C.  v.  Department  of  the  Army  (Docket  No.  DC035109047) 
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GREEN,  William,  Jr.  v.  U.S,  Postal  Service  (Docket  No.  DA075209017) 

GULDEN,  Charles  v.  Department  of  the  Army  (Docket  No.  DC075209204) 

GUNN,  Patricia  L.  v.  Veterans  Administration  (Docket  No.  CH075209089) 
GUTIERREZ,  Derly  M.  v.  Federal  Aviation  Administration  (Docket 
No.  DA07 520 9189) 

HAMILTON,  Milton  v.  Department  of  the  Navy  (Docket  No.  DC075299044) 

HAMMEL,  Wilbur  J.  v.  Department  of  the  Navy  (Docket  No.  DC07528010014) 
HAWKINS,  James  v.  Department  of  the  Navy  (Docket  No.  PH075209139) 

HAYES,  Lloyd  J.  v.  U.S.  Government  Printing  Office  (Docket 
No.  DC075209222) 

HAYNES,  Benjamin  C.,  Jr.  v.  Department  of  Agriculture  (Docket 
No.  AT075209191) 

HECK,  Mary  Jane  v.  Department  of  Health  and  Human  Services  (Docket 
No.  DC315H09018) 

HENSON,  Eugene  0.  v.  Department  of  the  Army  (Docket  No.  DC035109008) 

HERING,  Alden  K.  (SEE  Francetich) 

HERPST,  Frank  v.  Department  of  the  Navy  (Docket  No.  BN035109014) 

HEWELL,  Freddie  L.  v.  U.S.  Postal  Service  (Docket  No.  DA075299042) 

HOLMES,  Samuel  M.  v.  Department  of  the  Navy  (Docket  No.  AT075209061) 
HOLOWITI,  William  v.  Department  of  the  Navy  (Docket  No.  AT075209078) 

HORNE,  Clarence  C. , Jr.  v.  U.S.  Postal  Service  (Docket  No.  NY075209141) 
HUNDLEY,  Ricardo  E.  v.  Department  of  the  Navy  (Docket  No.  PH075209051) 

IGE,  Ralph  K.  (SEE  Spencer) 

JACKSON,  Melvin  v.  U.S.  Postal  Service  (Docket  No.  DC075209200) 

JACQUOT,  Craig  S.  v.  U.S.  Department  of  Health,  Education,  and  Welfare 
(Docket  No.  DA315H09026) 

JAMES,  Melvin  v.  United  States  Postal  Service  (Docket  No.  SF075209124) 
JOCHIM,  Patricia  A.  v.  Department  of  Health,  Education,  and  Welfare  (Docket 
No.  CH075209125) 

JOHNICAN,  Ozzie  A.  v.  United  States  Postal  Service  (Docket  No.  CH075209130) 
JOHNSON,  Ernestine  B.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  AT315H09017) 

JOHNSON,  Keith  F.  (SEE  Francetich) 

JOHNSON,  Tilghman  V.  v.  U.S.  Postal  Service  (Docket  No.  SL075209026) 

JONES,  Ralph  F.  v.  Department  of  Commerce  (Docket  No.  DE752090015) 

JONES,  Richard  C.  v.  Department  of  the  Army  (Docket  No.  DA035109024) 

KANE,  Marian  H.  v.  Department  of  the  Navy  (Docket  No.  PH315H99015) 

KASPER,  Pauline  v.  U.S.  Department  of  the  Air  Force  (Docket  No.  SF035109005) 
KELLER,  Jack  C.  v.  Region  3,  Forest  Service,  Department  of  ^riculture 
(Docket  No.  DA075209144) 

KIM,  Paul  W.  V.  U.S.  Saudi  Arabian  Joint  Commission  on  Economic  Cooperation 
(Docket  No.  DE075209041) 

KINSEY,  Howard  L.  v.  Department  of  the  Treasury  (Docket  No.  PH075209137) 
KLAUS,  Fred  v.  Department  of  the  Army  (Docket  No.  SL075209043) 

KNUCKLES,  Matthew  v.  U.S.  Postal  Service  (Docket  No.  SL075209050) 
KOTSIMPULOS,  Peter  v.  Department  of  /Agriculture  (Docket  No.  BN075209024) 
KRAMER,  Milton  J.  v.  National  Aeronautics  and  Space  Administration  (Docket 
No.  DC075299014) 

KRAMER,  Richard  v.  U.S.  Postal  Service  (Docket  No.  DE075209059)  ■ 

LAMBE,  Robert  v.  U.S.  Postal  Service  (Docket  No.  NY075209026) 

LANGANBACH,  John  C.  v.  U.S.  Postal  Service  (Docket  No.  NY075209142) 

LARRY,  Arthur  E.  v.  U.S.  Postal  Service  (Docket  No.  SF075209172) 

LATIMER,  John  S.  v.  Department  of  the  Air  Force  (Docket  No.  SL075209025) 
LAWLOR,  Thomas  J.  v.  U.S.  Postal  Service  (Docket  No.  BN075209015) 


22 


LAWRENCE,  Otho  W.  v.  Department  of  the  Navy  (Docket  No.  AT075299078) 

LEE,  Robert  S.  v.  Department  of  the  Air  Force  (Etocket  No.  SE075209041) 

LEE,  Samuel  J.  (SEE  Francetich) 

LEE,  Steven  B.  v.  U.S.  Department  of  Agriculture  (Docket  No.  SF315H09031) 
LEGGETT,  Jack  B.  v.  Department  of  the  Army  (Docket  No.  PH315H99042) 

LEMME,  Andrew  v.  Department  of  Health  and  Human  Services  (Docket 
No.  NY075209032) 

LEMIEUX,  Perley  A.  v.  Department  of  the  Navy  (Docket  No.  BN035109015) 
LEONARD,  John  F.  v.  U.S.  Postal  Service  (Docket  No.  BN075299011) 

LEWIS,  Algie  R.  v.  District  of  Columbia  Government  (Docket  No.  DC035109026) 
LONG,  Charles  A.  v.  Department  of  the  Army  (Docket  No.  DC0752099046) 
LONIEWSKI,  Richard  F.  v.  U.S.  Department  of  the  Treasury  (Docket 
No.  CH075209104) 

LOPEZ,  Mike,  Jr.  v.  Department  of  the  Army  (Docket  No.  AT075209182) 

LORIN,  Judith  V.  Department  of  Health,  Education,  and  Welfare  (Docket 
No.  CH075209122) 

LOVE,  Eva  V.  Department  of  Defense  (Docket  No.  SF075209060) 

LUCAS  William  v.  National  Aeronautics  and  Space  Administration  (Docket  No. 
DC075299015) 

MAJOR,  Rita  v.  Veterans  Administration  (Docket  No.  BN075209030) 

MALIZIA,  Charles  v.  Department  of  the  Navy  (Docket  No.  CH075209184) 

MARTIN,  Betty  L.  v.  HQ  Warner  Robins  Air  Logistics  Center,  Robins  Air  Force 
Base  (Docket  No.  SL075209031) 

MASSRY,  Marilyn  v.  Department  of  the  Interior  (Docket  No.  HM075209045) 

MAYO,  Wallace  M.  v.  U.S.  Postal  Service  (Docket  No.  PH075209009) 

MCCALLUM,  Millie  v.  Department  of  Health  and  Human  Services  (Docket 
No.  SF315H09037) 

MCCAMMAN,  William  v.  Office  of  Personnel  Management  (Docket  No.  NY073109002) 
MCCRAY,  Frank  L.  v.  United  Stated  Postal  Service  (Docket  No.  PH075209155) 
MCGUINNESS,  Thomas  R.  v.  U.S.  Postal  Service  (Docket  No.  NY075209063) 
MCGUIRE,  Lawrence  A.  v.  Department  of  the  Navy  (Docket  No.  BN035109016) 
MCKINLEY,  Jeanette  G.  v.  Department  of  the  Army  (Docket  No.  PH035109038) 
MEAD,  Thelma  v.  Department  of  Justice  (Docket  No.  SE035109004) 

MEREDITH,  Obie  v.  United  States  Postal  Service  (Docket  No.  CH075209165) 
MEYER,  Joseph  T. , Jr.  v.  Department  of  Health  and  Human  Services  (Docket  No. 
AT531D09011) 

MEYNARDIE,  Albert  H.  v.  Department  of  the  Air  Force  (Docket  No.  AT075209166) 
MOBLEY,  Carolyn  v.  Health  and  Human  Services  (Docket  No.  NY531D09016) 
MONTOYA,  Ben  H.  v.  Department  of  the  Air  Force  (Docket  No.  DA075209096) 
MOONEY,  Catherine  E.  v.  Office  of  Personnel  Management  (Docket 
No.  PH083109001) 

MORRIS,  Annie  L.  v.  Office  of  Personnel  Management  (Docket  No. 

DA083109003) 

MULVIHILL,  William  E.  (SEE  Roosa) 

NEAL,  Leonard  B.  v.  Department  of  the  Treasury  (Docket  No.  NY531D09003) 
NEWBY,  Albert  Jr.  v.  Department  of  the  Navy  (Docket  No.  PH075209039) 

NICHOLS,  George  H.  v.  United  States  Postal  Service  (Docket  No.  AT075209146) 
NOLAN,  Ethel  v.  Department  of  Transportation  (Docket  No.  SL075209021) 

OINES,  Reva  J.  v.  Department  of  Transportation  (Docket  No.  SE075209013) 
OKELLO,  Lwanda  v.  Department  of  Health  and  Human  Services  (Docket 
No.  SE315H09006) 

OLIVER,  Willie  C.  v.  Department  of  the  Army  (Docket  No.  AT075209058) 

OPET,  John  J.  V.  U.S.  Postal  Service  (Docket  No.  PH07528010025) 

PACK,  Clifton  v.  Department  of  Labor  (Docket  No.  PH075209117) 


23 


PAIGE,  Myra  V.  v.  Department  of  Health  and  Human  Services  (Docket  No, 

ATS 31D0 9019) 

PARKER,  Clarence  v.  U.S.  Office  of  Personnel  Management  (Docket 
No.  SF831L09005) 

PARKER,  Nancy  F,  v.  Department  of  the  Army  (Docket  No.  PH035109037) 
PATTERSON,  Marion  D,  v.  Office  of  Personnel  Management  (Docket 
No.  AT831L09008) 

PEDRAZA,  Enrique  v.  Department  of  the  Navy  (Docket  No.  SF531D09017) 

PETTYE,  Odis  v.  Department  of  the  Air  Force  (Docket  No.  SF035109015) 

PRESSEY,  Marie  P.  v.  U.S.  Department  of  Labor  (Docket  No.  DC075209103) 

PRICE,  Lyman  N,  v.  Veterans  Administration  (Docket  No.  CH075209055) 

PROSPERO,  Victor  E.  v.  U.S.  Department  of  the  Army  (Docket  No.  PH035109010) 
PUGH,  Samuel  Sr.  v.  U.S.  Postal  Service  (Docket  No.  CH075209181) 

QUICK,  William  W.  v.  U.S.  Postal  Service  (Docket  No.  AT075209135) 

QUINN,  John  T.  v.  United  States  Postal  Service  (Docket  No.  PH075299074) 
QUINNEY,  John  A.  v.  Department  of  the  Navy  (Docket  No.  BN035109017) 
RAMOS-FIGUEROA,  Benjamin  v.  Department  of  the  Navy  (Docket  No.  NY075209064) 
REDDING,  Herman  J,  v.  Department  of  the  Interior  (Docket  No.  PH035109021) 
REYES,  Julio  V,  Department  of  Agriculture  (Docket  No.  DA075209204) 

RICHARDS,  Harold  E.  v.  Department  of  the  Navy  (Docket  No.  SF0531D09015) 
RICHMOND,  Welborne  L.  v.  Department  of  the  Air  Force  (Docket 
No.  DA075209138) 

RISSER,  Clarence  L.  v.  Department  of  the  Interior  (Docket  No.  DE03518010007) 
ROBERTS,  Brenda  J,  v.  Defense  Logistics  Agency  (Docket  No.  AT035109044) 
ROCHELEAU,  Michael  B.  v.  Department  of  the  Navy  (Docket  No.  BN035109018) 
ROGERS,  Vencil  E.  v.  Department  of  the  Air  Force  (Docket  No.  SF075209002) 
ROOSA,  Robert  R.  and  William  E.  Mulvihill  v.  Defense  Communications  Pqency 
(Docket  No.  DC035109058) 

ROSS,  Price,  Jr,  v.  Department  of  the  Army  (Docket  No.  CH075209124) 

ROUSE,  Eddie  L.  v.  U.S.  Postal  Service  (Docket  No.  NY075209122) 

ROYAL,  Dr.  Gladys  W.  v.  Department  of  Agriculture  (Docket  No.  DC075209017) 
SAMIOS,  Patricia  A.  v.  Department  of  Transportation  (Docket  No. 

AT075299074) 

SANTIAGO,  Raymond  L.  v.  Department  of  the  Air  Force  (Docket  No.  DA075209011) 
SATTERLEE,  Larry  G.  v.  Department  of  the  Air  Force  (Docket  No.  DA075209183) 
SCC8SIION,  Joanette  C.  v.  Equal  Employment  Opportunity  Commission  (Docket 
No.  AT315H09021) 

SERE,  Joseph  T.  v.  Department  of  Defense  (Docket  No.  DC035109037) 

SHIELDS,  Carolyn  C.  v.  Department  of  the  Navy  (Docket  No.  PH315H09039) 
SIKORA,  Paul  G.  v.  United  States  Postal  Service  (Docket  No.  NY075209010) 
SINGER,  Rosine  N.  v.  International  Communication  Agency  (Docket  No. 
DC075299075) 

SLAYTON,  Henry  E.  v.  United  States  Postal  Service  (Docket  No.  AT075209108) 
SMITH,  Donnie  E.  v.  Department  of  Justice,  Drug  Enforcement  Administration 
(Docket  No.  DC075209067) 

SMITH,  James  T.  v.  Veterans  Administration  (Docket  No.  PH075209054) 

SMITH,  Marie  A.  v.  Department  of  the  Air  Force  (Docket  No.  DC075209104) 

SMITH,  Melvin  J,  v.  U.S.  Public  Health  Service  (Docket  No.  PH075209088) 

SMITH,  Robert  E.  v.  Tennessee  Valley  Authority  (Docket  No.  DC035109043) 

SMOOTS,  Robert  L.  v.  Department  of  Agriculture  (Docket  No.  DA075209100) 
SNELL,  Christine  B.  v.  Department  of  the  Air  Force  (Docket  No.  AT315H99007) 
SPENCER,  Samuel  M.  and  Ralph  K.  Ige  v.  Department  of  the  Army  (Docket 
No.  SF075209014) 

STARNES,  Willie,  v.  Department  of  the  Army  (Docket  No,  PH075209023) 


24 


STEVENS,  John  H.  v.  Tennessee  Valley  Authority  (Docket  No.  ATO 3509001) 
STEVENSON,  William  v.  Department  of  the  Air  Force  (Docket  No.  AT035109016) 
SWEETING,  Arthur  L.  v.  U.S.  Department  of  Justice  (Docket  No.  AT315H09025) 
THOMASON,  Eugene  A.  v.  Department  of  the  Army  (Docket  No.  AT075209048) 
THOMPSON,  Lois  v.  Department  of  the  Air  Force  (Docket  No.  DA075209018) 
THOMPSON,  Thomas  (SEE  Francetich) 

TORRES,  Donald  v.  Department  of  the  Treasury  (Docket  No.  NY075299044) 
TOWNSEND,  Martha  A.  v.  Department  of  the  Army  (Docket  No.  PH035109023) 
TURNAGE,  William  C.  v.  U.S.  Department  of  Agriculture  (Docket 
Nos.  DC075209173  and  DC0531D09026) 

VAHAN,  Christopher  P.  v.  Department  of  Agriculture  (Docket 
No.  DE075209023) 

VELASCO,  Salavador  v.  General  Services  Administration  (Docket  No. 
SF035109014) 

VILLANUEVA,  Ezequiel  v.  United  States  Custom  Service  (Docket  No. 
DA075209145) 

VCN  MINDEN,  Paul  v.  Department  of  the  Navy  (Docket  No.  SE075209080) 

WALKER,  Johnny  v.  U.S.  Postal  Service  (Docket  No.  SE075209057) 

WAInIAGER,  Steven  R.  v.  Department  of  the  Army  (Docket  No.  BN035109019) 
WEBER,  Marvin  G.  v.  Department  of  the  Interior  (Docket  No.  SF075209191) 
WERMERS,  Violet  F.  v.  Department  of  the  Navy  (Docket  No.  SF531D9002) 
WERNER,  John  A.  v.  Department  of  Labor  (Docket  No.  SE075209067) 

WEST,  Leroy  N.  v.  Department  of  the  Air  Force  (Docket  No.  DC075209105) 
WHEELER,  Elmer  E.  v.  U.S.  Postal  Service  (Docket  No.  DC075209143) 
WHITFIELD,  Geraldine  v.  Department  of  the  Army  (Docket  No.  SF075209169) 
WIENSCH,  Gary  A.  (SEE  Francetich) 

WILKINSON,  Wilbur  v.  Department  of  Interior  (Docket  No.  DE351090002) 
WILLIAMS,  Johniece  F.  v.  Department  of  the  Army  (Docket  No.  PH07528010002) 
WILSON,  John  L.  v.  United  States  Postal  Service  (Docket  No.  SL075209060) 
WOODS,  James  F.  v.  U.S.  Postal  Service  (Docket  No.  SL075209016) 

YOUNG,  Frances  M.  v.  Department  of  Transportation  (Docket  No. 

DC075209014) 


THE  FOLLOWING  CASES  WERE  REMANDED  TO  FIELD  OFFICES: 

ALTON,  James  D.  v.  Veterans  Administration  (Docket  No.  CH043209002) 

BUTLER,  James  E.  v.  Department  of  the  Interior  (Docket  No.  DC035109084) 
COWAN,  Jack  V.  V.  Department  of,  the  Treasury  (Docket  No.  M-80-16(IN)) 
FREEMAN,  Richard  v.  Veterans  Administration  (Docket  No.  NY075209078) 
GILLINS,  Alonzo  L.  v.  Department  of  the  Navy  (Docket  No.  SF075209040) 
MCQUERTER,  Zeldar  v.  Department  of  the  Army  (Docket  No.  SE075209077) 

RICHEY,  Clarence  v.  Social  Security  Administration  (Docket 
No.  CH075299060) 

RYALS,  Joseph  H.  v.  Social  Security  Administration  (Docket  No.  DC075209006) 
TENNYSON,  Lee  S.  v.  Department  of  the  Air  Force  (Docket  No.  M-80-11) 


THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DISMISSED; 

BORSARI,  Peter  D.  v.  Department  of  Transportation  (Docket  No.  NY075209162) 
HOEBEL,  James  F.  v.  Consumer  Product  Safety  Commission  (Docket 
No.  DC075209145) 

HOLMES,  Edward  J.  v.  U.S.  Postal  Service  (Docket  No.  AT075209067) 
KIRSCHENMANN,  Edwin  H.  v.  Department  of  the  Navy  (Docket  No.  PH075209061) 


25 


MILLER,  Norman  v.  Department  of  Health  and  Human  Services  (Docket 
No.  SF531D09010) 

THOMAS,  Ronald  W.  v.  United  States  Postal  Service  (Docket  No.  PH075299064) 
WOODCOCK,  William  v.  Social  Security  Administration  (Docket  No.  PH531D09023) 


The  FOLLOWING  APPEALS  WERE  DISMISSED; 

ALTMAN,  William  E.,  Jr.  v.  Department  of  the  Treasury  (Docket 
No.  AT531D09002) 

KOENIG,  Edward  H.  v.  Office  of  Personnel  Management  (Docket 
No.  DC531D09029) 

SANDERS,  Rogers  v.  Social  Security  Administration  (Docket  No.  DC075209155) 


THE  FOLLOWING  MOTION  WAS  GRANTED; 

MEIER,  Larry  W.  v.  Department  of  the  Interior  (Docket  No.  SE075209007) 


THE  FOLLOWING  MOTIONS  WERE  DENIED; 

CRUMBAKER,  William  v.  Department  of  Labor  (Docket  No.  SE075209084) 

SCHERER,  Charles  P.  v.  Department  of  the  Treasury  (Docket  No.  DC075209226) 


THE  FOLLOWING  CASES  WERE  ASSIGNED  TO  THE  ADMINISTRATIVE  LAW  JUDGE: 

BRADLEY,  John  H.  v.  Defense  Communications  Agency  (Docket  No.  DC752B80323) 
DALY,  Ralph  T.  v.  Office  of  Personnel  Management  (Docket  No.  DC08318110026) 


THE  FOLLOWING  CASES  WERE  AFFIRMED  OR  AFFIRMED  AS  MODIFIED; 

CURTIS,  Leroy  B.  v.  Equal  Employment  Opportunity  Commission  (Docket  No. 
DC035109081) 

PERKINS,  James  S.  v.  Veterans  Administration  (Docket  No.  PH075209149) 
WELLS,  Thomas  W.  v.  Department  of  Health,  Education,  and  Welfare  (Docket 
No.  PH531D09002) 


THE  FOLLOWING  ORDERS  WERE  AMENDED; 

POWERS,  Thomas  A.  v.  Department  of  Agriculture  (Docket  No.  SF315H99007) 
WOODCOCK,  William  v.  Social  Security  Administration  (Docket 
No.  PH531D09023) 


THE  FOLLOWING  REQUEST  TO  FILE  A BRIEF  WAS  GRANTED; 

HENDRICKS,  Olen  T.  v.  Bureau  of  Indian  Affairs  (Docket  No.  SF075209167) 


THE  FOLLOWING  ACTIONS  RELATE  TO  THE  ACTING  SPECIAL  COUNSEL; 

(NOTE:  Each  entry  may  represent  more  than  one  action.) 

Acting  Special  Counsel  v.  Department  of  the  Army)  (HOEHLE,  David  P.) 

(Docket  No.  HQ12088110002) 

Acting  Special  Counsel  v.  U.S.  Department  of  the  Army)  (MORTENSEN, 

Jewell  M.)  (Docket  No.  HQ120800032) 

Acting  Special  Counsel  v.  Department  of  the  Army  (RAWLS,  Dennis  R. ) (Docket 
No.  HQ12088110003) 


26 


Acting  Special  Counsel  v.  Department  of  Defense)  (YUAN,  John  J.)  (Docket 
No.  HQ12080036) 

Acting  Special  Counsel  v.  George  H.  Farrow,  Sr.  (Docket  No.  HQ120600035) 
Acting  Special  Counsel  v.  Department  of  Justice)  (SPIEGEL,  Barry  M.) 

(Docket  No.  HQ120800030) 

Acting  Special  Counsel  v.  Berton  E.  Owens  (Docket  No.  HQ120600033) 

Acting  Special  Counsel  v.  Robert  H.  anith,  Jr.  (Docket  No.  HQ120600034) 
Acting  Special  Counsel  v.  Paul  D.  Sullivan  (Docket  No.  HQ120600018) 
COFFIELD,  Charles  B.  and  Honorable  Ray  Marshall,  Secretary,  Department  of 
Labor,  In  the  Matter  of,  (Docket  No.  HQ12068010001) 

MUNOZ,  Manuel  and  Hans  M.  Mark,  Secretary,  United  States  Department  of  the 
Air  Force,  In  the  Matter  of,  (Docket  No.  HQ120800016) 

PITCHFORD,  Joe  E.  and  Norman  A.  Carlson,  Director,  Bureau  of  Prisons, 

Department  of  Justice  and  Benjamin  R.  Civiletti,  Attorney  General,  United 
States  Department  of  Justice,  In  the  Matter  of,  (Docket  No.  HQ120800021) 


U.S.  GOVERNMENT  PRINTING  OFFICE  : 1981  0 - 339-17 


27 


